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CASES 


ARGUED AND DETERMINED 
SUPREME COURT OF THE STATE OF GEORGIA, 
AT HAWKINSVILLE, 

JUNE TERM, 1851. 


Present—JOSEPH H. LUMPKIN, 
HIRAM WARNER, Judges. 
EUGENIUS A. NISBET, 





No. 1.—Epwarp Carey, assignee of the Bank of Columbus, 
plaintiff in error, vs. Joun M. Gixes, receiver of the Bank of 
Macon, defendant. 


[1.] It isnot necessary to embody in the bill of exceptions, the questions pro- 
pounded to a witness in interrogatories, as well as the answers, unless the 
answers are unintelligible without them. 

[2.] Documentary evidence, upon which no exception is founded, and which 
is not necessary to the elucidation of any ground of error taken in the 
bill, need not be embraced in the bill. 

[8.] Documentary evidence which is appended to a bill in Equity, or an 
answer, as an exhibit, and which is, therefore, a part of the record, and 
must come up under the certificate of the Clerk, need not be embodied in 
the bill of exceptions. 

[4.] Documentary evidence which is referred to and described in the bill of 
exceptions, and copies of which are appended to the bill of exceptions as 
exhibits, and which exhibits are certified to be true, by the presiding Judge, 
need not be embodied in the bill of exceptions. The better practice, howev- 
-er, is to copy them in the bill. 

[5.] When the ground of error is the judgment of the Court, on the sufficien- 
cy of a plea in bar of a former judgment, which plea in bar recites the 
former judgment in substance, and comes up with the record, under the 
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certificate of the Clerk, it is not necessary that such former judgment, or 
the record which contains it, should be embodied in the bill of exceptions. 


[6.] All persons interested in the judgment sought to be reviewed, must be 
made parties tothe writ of error, and in the order in which they stand 
in the record below. When, therefore, one of two or more defendants, 
against whom a decree has been rendered, brings a writ of error to reverse 
it, it isnecessary for him to join his co-defendants, as plaintiffs in error ; 
and upon the trial they may unite with him, and assign error against the 
decree, or they may sever and be heard in defence of the decree. 


[7.] And if such plaintiff in error has failed to make his co-defendants par- 
ties plaintiffs to the writ of error, they may be added by motion, without 
delay or cost, with the same privilege of assigning errors or severing. 


Motion to dismiss writ of error. For a statement of the facts, 
see next Case. 


S. T. Bamey and McDownaxp, for the motion. 
Por and CuapreLt, contra. 
By the Court.—Niszet, J. delivering the opinion. 


Upon looking into the record, we find that there was some 
evidence to sustain the verdict rendered for the complainant, the 
recewer of the Bank of Macon, and therefore, we rule at once, 
in accordance with numerous adjudications heretofore made, 
that we will not entertain the ground taken for a new trial in the 
Court below, and now insisted upon, to wit: “that the verdict 
was contrary to evidence.” So ruling, none of the evidence 
which the protest in the joinder of the issue claims to be omitted 
in the bill of exceptions, can become necessary to elucidate or 
to adjudicate that ground. 

The protest claims, that the writ of error shall be dismissed 
upon two grounds—1Ist. Because a brief of the oral, and copy 
of the written evidence given in the Court below, are not em- 
bodied in the bill of exceptions; and 2d. Because none of the 
co-defendants (Towns and others) of Edward Carey, the assignee 
of the Bank of Columbus, are made plaintiffs in error with the 
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said Carey in the writ of error, or inthe assignment. Under the 
first ground, there are several specifications. 

[1.] And Ist. It is said, that the questions propounded to the 
witness, J. L. Jones, who was examined by commission, are 
not embodied in the bill. The answers of the witness are there. 
There is but one contingency upon which it would be necessary 
to insert in the bill the questions as well as the answers of the 
witness, and that is, where the answers are unintelligible without 
them. ‘That is not the case in this instance. 

[2.] The appointment of John M. Giles receiver of the Bank 
of Macon, is not embodied in the bill. It was not necessary to 
embody it, because no one of the exceptions grew out of this 
piece of evidence ; nor is it at all necessary to the elucidation of 
any one point of error taken. 

[3.] An account current between the Bank of Macon and 
the Bank of Columbus, is not in the bill. It is a sufficient reply 
to this ground of protest, that the account current referred to, is 
appended to the answer of the Bank of Columbus.as an exhibit, 
and comes here with the record. Being a part of the record of 
the case, it is obliged to come up with the balance of the record. 
These things being so, there. was no necessityto make this paper 
a part of the bill. 

[4.] It is protested that the schedule of notes transferred by 
the Bank of Macon to the Bank of Columbus, to set aside which 
transfer, the bill was filed, and the receipt of Seaborn Jones, the 
President of the Bank of Columbus thereon, are not embodied 
in the bill of exceptions. The statement which the bill makes 
about this schedule and receipt is, that the complainant in the 
bill below, offered in evidence, “a receipt of Seaborn Jones» 
President of the Bank of Columbus, to L. Atkinson, Cashier of 
the Bank of Macon, for the notes in controversy, a copy of which 
is hereto annexed, marked exhibit B.” 

The rule requires, that a copy of the documentary evidence 
shall be embodied in the bill of exceptions. This paper is clear- 
ly material ; and it is also clear, that the rule has not been lit- 
erally complied with. 

But we think the rule has been substantially complied with, 
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The paper is referred to in the bill, and described in general 
terms, as the receipt of Seaborn Jones, President of the Bank of 
Columbus, to L. Atkinson, Cashier of the Bank of Macon, for 
the notes in controversy ; and the bill of exceptions states that 
a copy of the same is annexed to it, as an exhibit, marked B. 
and the presiding Judge certifies, not only inthe usual form, that 
the bill of exceptions is true, and consistent with what transpired 
in the cause before him, but that the exhibits attached thereto, 
are true also. He says, “I certify that the foregoing bill of ex- 
ceptions with the exhibits attached thereto, is true and consistent 
with what transpired before me in the cause.” The certifi- 
cate of the Judge identifies the exhibit, that is, the receipt 
of Seaborn Jones, as the paper which was offered in evi- 
dence on the trial. This we think sufficient; it is a compliance 
with the rule. 

What difference is there between writing a copy in the body 
of a bill, and describing the paper and appending a copy to the 
bill, which copy is before the Judge, and to which he certifies? 
In the latter case, it receives the sanction of the Judge, as a part 
of the bill, and comes to us with his authentication. The same 
things, and no more, are true in the former case. It is not safe 
or wise, on motions to dismiss a writ in this Court, the effect of 
dismission being to shut its doors forever against the party who 
believes himself aggrieved in the Court below, to adhere too 
closely to the letter. The objection to this whole matter is, that 
there is no certainty that the paper which the Judge inspected, 
and to which he certified, is the paper which appears before us. 
It is said, that another and different paper may have been fraudu- 
lently substituted for the original exhibit. This is true, and 
to which these replies may be made: Ist. All the plead- 
ings are liable to be altered by any officer of the Court base 
enough to do it, if, in the bill, this paper might be fraudulently 
altered. Perfect assurance and safety cannot be had. We are 
obliged to trust to the fidelity of officers in part. The penalty 
which the law imposes on official frauds, is also a guarantee of 
safety. But in this case, it is hardly possible that a fraudulent 
substitution could be made without detection, because the paper 
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is described in the bill, and if the exhibit should materially vary 
from the description, this Court would arrest the writ. 

Again, the same paper we find with the record. A motion for 
a new trial being made in the Court below, a brief of the evi- 
dence certified by the Court, was filed under the rule. This 
brief contains this document, and the Clerk has sent it up with 
the record. The authenticity of the exhibit is thus made mani- 
fest. The briefof testimony filed below, on the motion for a new 
trial, is not a part of the record which the Clerk is required to 
send up. Hence, as we held in Milledgeville, when this brief 
appears with the record, that fact will not dispense with the same 
evidence being embodied in the bill. See O. and 4. Wetmore 
vs. John Chavers, at Milledgeville, in May, 1851. Vol. 9, Geo. R. 

The brief being sent in this case with the record, serves the 
purpose of identification, andno more. The bill of exceptions, 
on these views and facts, we hold sufficient, whilst at the same 
time, we should regret to see it grow into a precedent. The 
better plan, is always to insert all the testimony in the body of 
the bill. These remarks apply to the appointment of John M. 
Giles, receiver, and to the account current between the Bank of 
Macon and the Bank of Columbus; for these papers were re- 
ferred to in the bill, and copies appended as exhibits, and certi- 
fied to inthe same way, by the presiding Judge. 

[5.] It is claimed that the bill is defective, because it does not 
contain the record relied upon by the plaintiff in error, to support 
his plea in bar, which was overruled by the presiding Judge. A 
statement is here necessary, to make this ground of protest and 
our decision on it, at all intelligible. Fortunate will he be, who 
understands this record, with all the light that Ican shed upon it, 
forit comes to us beyond measure confused. There had been a 
decree in the case, in favor of the receiver of the Bank of Macon. 
The assignee of the Bank of Columbus filed a bill of review, to 
which the receiver of the Bank of Macondemurred. The presiding 
. Judge overruled the demurrer, and the judgment on the demurrer 
was pleaded in bar of the original bill filed by the receiver of the 
Bank of Macon. In this state of the pleadings and rulings, 
when the cause was called for a hearing, in April, 1851, and be- 
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fore going to the Jury, counsel for plaintiff in error objected to the 
complainant below going on, because, in the judgment award- 
ed on his demurrer to the aforesaid bill of review, it had been 
determined that the Superior Court had no jurisdiction over the 
Bank of Columbus in the County of Twiggs; and at the same 
time, claimed judgment on their plea in bar, that the complain- 
ant was barred from proceeding, by reason of the said judgment 
on the demurrer, it being still of record, unreversed. Upon this 
objection and claim, which I consider no more nor less, than a 
demand of judgment on the sufficiency of the plea in bar, thus 
filed by the assignee of the Bank of Columbus, the presiding 
Judge held that the matters insisted upon, would not prevent the 
hearing of the cause, and disallowed the plea in bar. To this 
ruling, the receiver of the Bank of Columbus excepted. Now 
the protest claims, that the record of the former judgment, relied 
upon then and there,in support of the plea in bar is not em- 
bodied in the bill, and that this is a fatal omission. It was not 
necessary to embody it in the bill. The question which the 
Court was called upon to decide, was the sufficiency of the plea 
in bar to estop the plaintiff in the bill. The plea sets forth the 
judgment on the demurrer, which it claims as a decision against 
the complainant below. That plea was before the Court below. 
Upon that it made its decision; no evidence other than the plea 
and its recitals, was offered or considered. That plea, with its 
recitals, is a part of the record in the case, and has been certified 
to us, and for that reason it was not necessary to insert it, or the 
record of the judgment on the demurrer in the bill. 

[6.] Our judgment is, that the 2d ground of protest is well 
taken, and must be sustained. We hold thatH. H. Tarver and 
others, co-defendants with the assignee of the Bank of Colum- 
bus, to the bill of the receiver of the Bank of Macon, ought to 
have been made parties plaintiff in this writ of error. The rule 
is, that all persons who are interested in the judgment, must be 
made parties, and they must be made parties in the order in 
which they stand inthe record. Are these defendants interested 
in the judgment sought to be reversed? The Bank of Columbus 
being a creditor of the Bank of Macon, procured from that bank 
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a transfer of certain notes in settlement ; among them were notes 
made, or indorsed by these defendants. Suit was instituted by 
the Bank of Columbus on these notes, in Twiggs and other 
Counties, where the makers and indorsers resided. Pending 
that suit, the receiver of the Bank of Macon filed a bill against 
the Bank of Columbus, in Twiggs County, to set aside this trans- 
fer ; to which bill, Tarver and the other makers and indorsers of 
the transferred notes, were made parties defendant. Injunction 
alone was asked and granted against them, to restrain them 
from paying these notes to the Bank of Columbus, or any body 
else. No prayer of any kind was made against them—no re- 
covery was sought of them. Upon the last trial, verdict was 
rendered, and judgment had, in favor of the receiver of the 
Bank of Macon, against the Bank of Columbus, that the notes 
transferred be delivered to him, and that the Bank of Colum- 
bus pay to him some twenty odd thousand dollars. The ob- © 
ject of this writ of error is to reverse this judgment. 

This Court, when this cause was tried in 1848, held that 
these persons were proper parties to the bill filed by the receiv- 
er of the Bank of Macon, being, as we then thought, and now 
think, interested in the question, who was the rightful owner of. 
their notes; (4 Geo. Rep. 571,) because they might have de- 
fences against them, in the hands of one of these litigants, which 
would not be good against them in the hands of the other. The 
final judgment being rendered in favor of the receiver of the 
Bank of Macon, and that bank declared the owner of the notes, 
we cannot say that they are not interested in it. For example, 
they may have off-sets which will be good against the Bank of 
Macon, and not good against the Bank of Columbus. They 
may have made a tender which is pleadable against the Bank of 
Macon, and not pleadable against the Bank of Columbus. The 
record discloses that they were heard in the trial, and evi- 
dence was introduced in their behalf—which we hold to have 
been proper, so far as to enable them to show who was in fact 

the owner of their notes, and no farther. They are, or may be, 
interested in affirming this judgment, and being interested, 
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ought to have been made parties, in order that they might have 
their day in this Court to be heard. 

[7.] The question remains, Can they now be made parties, by 
an amendment to the writ? We are of the opinion that they 
can. ‘The question depends upon a construction of our own 
Statutes. By the Act of 1847, the Legislature declared that it 
should not thereafter be necessary to make securities on appeal and 
upon injunction bonds parties, and that no wnit of error should 
be dismissed or delayed in its hearing and decision, when the 
parties to the writ or declaration below are included in the writ. 
Acts of 1847, p.81. By this Act, it is manifest, that the Legis- 
lature intended that all the parties to the writ or declaration be- 
low, should be made parties to the writ here. Before the Act of 
1847, we had determined that securities on appeal and on injunc- 
tion bonds, were necessary parties here. By the Act of 1850, all 
bills of exceptions, writs of error and citations, are amendable without 
delay or cost, in conformity with the record or cause below. Acts of 
1850, p. 141. By this Act any thing is amendable. There is but 
one limitation to the power to amend, and that is the record. We 
cannot travel out of that to amend, but all defects are curable by 
amendment, when the amendment to be made is suggested by the 
record. (See 8 Ga. Rep. 318, 319.) It is said that the Act of 
1850 does not extend to parties, but relates to defects in a writ 
well brought as to parties. The Legislature have made no such 
exception. The terms of the law are general. The Legisla- 
ture intended, no doubt, that no cause should go from this Court 
for defective pleading. They have, in all their Acts relative to this 
Court, indicated a settled purpose, that the parties should be 
heard, and that at the first term. We have no right to say 
what the Legislature has not said, that a bill of exceptions, de- 
fective as to parties, may not be amended. If amendable at all, 
itis amendable by the Act of 1850, without delay. If the Act 
of 1850 did not so declare, we would have no power to delay a 
cause in order to amend ; for the Constitution requires that all 
causes brought before this Court, shall be tried at the first term, 
unless continued for Providential cause. It is useless to talk 
about the mockery of adding parties here, on motion, with- 
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out giving them notice to appear. The Legislature directs 
us to amend without delay or cost, and requires us to hear all 
cases at the first term. We obey the laws—let the Legisla- 
ture look to consequences. So far as these parties are concerned, 
they have, however, very little cause of complaint. The plain- 
tiff in error now before the Court, could have used their names, 
and brought them here as parties plaintiffs, without their consent 
and without notice. They are now being made parties upon mo- 
tion, in a condition very little worse than they would have been in 
had the plaintiff taken that course. In neither case has the law 
provided for notice to them, and in both cases they are presumed 
to know what are the public laws ; to know that under the laws 
they are liable thus to be made parties; and in both cases _ their 
rights are the same; that is, they can assign errors with the pri- 
mary plaintiff, and co-operate with him in procuring the reversal 
of the judgment below, or they can sever and be heard in sup- 
port of the judgment. It is their privilege to elect. 





No. 2.—Epwarp Carey, assignee, &c. of the Bank of Columbus, 
plaintiff in error, vs. Joun M. Gizes, receiver, &c. of the 
Bank of Macon, defendant. 


[1.] In a suit by the receiver of a bank whose charter has been forfeited, to 
set aside an assignment of effects made by that bank for fraud, it is net 
possible to make it a party, it being extinct. 

[2.] In ordinary cases, the effect of a judgment overruling a demurrer to a 
bill of review in Georgia, is to throw open the decree reviewed to a new 
hearing. If, however, the error in law sought to be reviewed, goes tothe de- 
nial of the complainant’s right to maintain the original bill, then the judg- 
ment on the demurrer is conclusive against him, and may be pleaded in bar, 
unless reversed. The judgment on the demurrer to the bill of review, filed 
by Carey, assignee of the Bank of Columbus, in this case, held to be revers- 
ed by a subsequent judgment of the Court. 


vo. x 2 
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[3.] In a bill filed by the receiver of the Bank of Macon, to set aside an as- 
signment of certain notes to the Bank of Columbus: Held, that persons 
liable upon those notes, and who had been sued thereon by the assignee, 
and who were made parties defendants to the bill, have am interest 
in the question of title to their notes, and upon the trial may introduce 
evidence, and be heard as to that question, but that no decree can be ren- 
dered for or against them. 

[4.] The Cashier ofa bank may do, independently of a board of directors, what- 
ever properly appertains to his office ; and one of the acts which appertains 
to his officeis, to pay the debts of the bank by a transfer of negotiable secu- 
rities. It is not therefore competent to show that such a transfer is void, 
by proof that it was made after the board of directors had resigned, and 
when the presidency of the bank had been assumed by a person who was 
neither an officer nor director: Held, further that such a transfer, made 
under such circumstances, is valid in law; but that evidence is admissible 
under the allegations of fraua in the bill, to prove the resignation of the di- 
rectors, and the usurping of the presidency by such person, upon the issue 
of fraud in fact, or not. 

[5.] Anassignment made by an insolvent bank to pay an existing debt to a 
creditor, is not void in law by the general law, or under the Act of 1818, 
because the amount of effects assigned is larger than would be reasonably 
sufficient to pay the debt ; and because there is a stipulation that the ex- 
cess shall be returned to the bank. Such a transfer held to be valid in law, 
per se. The excess in this case, held not to be even a badge of fraud in 
fact, but a reasonable allowance to cover bad debts and the expenses of 
collection; and held, further, that the stipulation that the excess shall be 
returned upon the face of this assignment to the bank, does not create such 
a trust as is condemned by the Act of 1818. 

[6.] Held, also, that it is competent toattack such an assignment upon the 
ground of fraud in fact, and that any fact or circumstance within the alle- 

gations in the complainant’s bill may be proven, which will go to show that 
the bank intended to perpetrate a fraud, in making the assignment. 


In Equity, in Twiggs Superior Court. Tried before Judge 
Hansett, April Term, 1851. 


In 1837, Charles H. Rice, who had been appointed receiver 
of the Bank of Macon, filed a bill against the Bank of Colum- 
bus, Hartwell H. Tarver and others, alleging the insolvency of 
the Bank of Macon, and the appointment of the receiver; 
that in 1832 said Bank stopped payment, being indebted 
at the time to the Bank of Columbus a large sum of money; 
that to secure the payment of this debt, said Bank of Macon 
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transferred to the Bank of Columbus a large number of notes, 
made by solvent persons, (Hartwell H. Tarver and others, living 
in the counties of Jones, Houston and Twiggs,) amounting to 
the sum of $20,909 46cts. being much more than sufficient to 
satisfy the said debt; that said Bank of Columbus had collected 
and was then prosecuting by suit the collection of these notes; 
that the Bank of Columbus had agreed at the time of the trans- 
fer, to refund to the Bank of Macon any surplus of said notes 
after paying the said Bank of Columbus ; that said transfer was 
made for the purpose of giving the Bank of Columbus a fraud- 
ulent preference over the other creditors of the Bank of Macon. 
The prayer was for an injunction to restrain the Bank of Colum- 
bus from collecting these notes, and for an account of the 
amount previously collected. 

Charles D. Stuart, as President of the Bank of Columbus, 
answered the bill, stating, among other things, that the Bank of 
Macon was indebted to the Bank of Columbus the sum of $17,- 
866 28cts. upon a certificate of that amount deposited in specie 
in said Bank; that one N. Barker, Cashier ofthe Branch Bank of 
the State, and the Agent of the Bank of Columbus, having de- 
manded the specie, and the same not being paid, he notified the 
Bank of Columbus; that said Bank of Macon delivered to 
Barker checks on New York for an amount due the Bank of the 
State, and at the same time, to-wit, 19th July, 1832, delivered 
over these promissory notes—the same not being due—for the 
better securing the amount due to the Bank of the State; that 
on the 30th day of July, 1832, Seaborn Jones, the then Presi- 
dent of the Bank of Columbus, received from L. Atkinson, the 
Cashier of the Bank of Macon, an order on said Barker for said 
notes—the same being still not due—which order was accepted 
by said Barker, a copy of which was attached to the answer; 
that the Bank of Macon did not refuse to redeem its bills until 
the 30th day of July; that said Jones did agree, at the time of 

receiving said notes, after paying the amount due the Bank of’ 
- Columbus, and the expenses of collecting, if any surplus re- 
mained, to pay the same to the Bank of Macon; but the re- 
spondent denied that any such surplus would exist. 
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The answer also submitted the question of jurisdiction. 

At April Term, 1845, there was a verdict and decree in this 
ease, “that the transfer of notes by the Bank of Macon to the 
Bank of Columbus, is in fraud of the rights of other creditors 
of the Bank of Macon.” The decree farther provided that Ed- 
ward Carey, assignee of the Bank of Columbus, (who had been 
made a party,) should deliver over the notes to the receiver ; 
and that said assignee be perpetually enjoined, and that the mak- 
ers of the notes be allowed to pay the same in the bills of the 
Bank of Macon; and that the Bank of Columbus pay over the 
sum of $21,027 82cts. being the amount collected by them, 
with interest thereon. 

In April, 1846, Edward Carey, the assignee, filed a bill of 
review, to review and reverse the decree rendered as above for 
error apparent upon the face thereof— 

Ist. Because of want of jurisdiction of the Court in Twiggs 
County, to entertain said suit and make said decree. 

2d. In allowing the makers of the said notes to pay off the 
same in bills which were utterly valueless, instead of good money, 
which would be available in the hands of the receiver, to pay 
off the creditors of the said bank, and was, in fact, a decree in 
favor of the debtors of the Bank of Macon against its creditors. 

3d. In decreeing in favor of the makers of said notes, there 
being no allegation, charge, or prayer in said bill in favor of 
said parties, nor any appearance or defence by them, or either 
of them. 

The prayer of the bill was for a review and reversal of the 
former decree, and for general relief. 

To this bill of review, a demurrer was filed on several grounds , 
on the hearing of which demurrer, at October Term, 1846, the 
following judgment was rendered by the Court : 

“Tt is ordered, considered and adjudged by the Court, that 
the above demurrer be overruled, and the decree in the original 
bill set aside, on the following grounds : 

1st. Because it is apparent from the bill of Charles H. Rice, 
receiver, and from the answer of the President of the Bank of 
Columbus, that the Bank of Columbtis was, at the time’ of 
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the instituting said bill, situate and Jocated in the County of 
Muscogee, in this State ; and the President of the Bank of Co- 
lumbus, having in and by his answer, submitted the question of 
jurisdiction to the Court of Equity of Twiggs. County, this 
Court is of the opinion that the bill of Rice, the receiver, was 
and is an original bill, relating to matters not before in litigation 
in the Court, by the same persons, standing in the same inter- 
ests. And therefore, this Court is of opinion that the Court of 
Equity of Twiggs County did not have jurisdiction in said case, 
so far as to decree separate and substantial relief agamst the 
Bank of Columbus. This Court being of opinion that the Su- 
perior Court of the County of Muscogee has the only rightful 
jurisdiction, so far as the relief sought by the receiver against the 
Bank of Columbus is concerned ; and this Court disclaims juris- 
diction, so tar as to pass any judgment or decree pertaining to 
the notes mentioned as having been sued in Jones and Houston 
Superior Courts. 

2d. Because it is apparent from the bill, answer and decree, 
when taken together, that there is error apparent in said decree, 
in allowing the parties in Jones, Houston and Twiggs Counties, 
to pay off said notes, in notes of the Bank of Macon, when the 
parties to said notes were in default, had never answered, but 
allowed the bill to be taken, pro confesso, against them; it ap- 
pearing from the original bill, and admitted by the answer, that 
the Bank of Macon had long since suspended, never had resum- 
ed payment, and was and is insolvent, and there being no alle- 
gation, charge or statement, or prayer in the orginal bill, or 
admission in the answer of the Bank of Columbus, that said 
parties were creditors of the Bank of Macon. ‘This Court is of 
opinion that the original bill, answer and replication wade no 
such issue, and the Jury founded this part of the decree upon 
no issue presented, and that it is error apparent, and therefore 
the bill of review is retained.” 
_ To this decision, Charles H. Rice, receiver, excepted, and 
sued out a writ of error, which writ was dismissed in the Su- 
preme Court without a hearing, for the want of proper parties, 
and the jadgment below was affirmed. (See 2 Kelly, 408.) 
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The receiver of the Bank of Macon then filed also a bill of 
review, to which the Bank of Columbus pleaded in bar the judg- 
ment rendered on the demurrer to the bill of review by the Bank 
of Columbus, ,which plea was sustained by the presiding Judge. 

By an amendment tothe original bill, filed Sept. 5, 1848, Rice, 
the receiver, charged that several of the makers of the notes 
had, previous to the assignment, tendered payment thereof, in 
bills of the Bank of Macon, and the Cashier, Atkinson, had 
promised to accept the same, of which fact the President of the 
Bank of Columbus had notice; that said President demanded 
payment, and threatened said Atkinson with prosecution, or oth- 
er harsh or violent treatment, unless he made the transfer; that 
the transfer was without consideration, or for a fraudulent 
consideration, the said specie certificate being false—no specie 
whatever having been deposited—the same having been given 
for bills of the Bank of Macon, transferred fraudulently to the 
said Bank of Columbus. 

At the April Term, 1849, the Bank of Columbus moved to 
dismiss the bill, upon several grounds ; among others, the want of 
jurisdiction over the Bank of Columbus in the County of Twiggs, 
upon the hearing of which motion, Judge Scarborough passed 
the following order: “On hearing argument on the above mo- 
tion, it is ordered that the said bill be dismissed, so far as the Jones 
and Houston defendants are concerned, and that the bill be retain- 
ed as to the parties in Twiggs County.” 

To the judgment thus rendered against the Bank of Macon, 
as to jurisdiction in Twiggs County, over the Jones and Hous- 
ton defendants, the receiver of the Bank of Macon excepted, and 
it was reversed by the Supreme Court. 

To the amended bill, Edward Carey, assignee, answered, stat- 
ing that, when the transfer of notes to Barker was made, the bank 
had not suspended ; that the specie certificate was bona fide ; that 
the Bank of Columbus, having bills of the Bank of Macon 
to the amount of $18,000, demanded checks on the North there- 
for ; that these were refused, and specie tendered; whereupon 
a certificate of deposite of that amount of specie was received 
therefor. The answer denied all threats and abusive language, 
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and denied that the parties had tendered payment before that 
time, the notes not being due; but defendant had heard and be- 
lieved, that the bills of the Bank of Macon were bought up at a ~ 
great discount after the failure of the bank. 

The other parties (co-defendants) also filed answers to the 
amended bill. 

Charles H. Rice having died pending the litigation, John M. 
Giles was appointed receiver in his stead. 

At the April 'Term, 1851, of the Superior Court of Twiggs 
County, the cause came on tobe heard. When counsel for Ca- 
rey, assignee, objected to the farther progress of said cause, as 
against him, on the ground that by the judgment of said Court, 
still remaining of record unreversed, to-wit, at October Term, 
1846, it was determined that the Superior Court of Twiggs 
County had not jurisdiction of said cause, &c. which matters 
were as well insisted on by motion as by a plea previously filed, 
in bar of the farther progress of said cause against the said as- 
signee. 

The Court overruled the motion and plea, and this decision 
was excepted to by counsel for Carey, assignee. 

Counsel for complainant offered to prove by parol, that “ pre- 
vious to the failure of the Bank of Macon, Robert W. Foot, 
President, resigned his office, and also his directorship; a ma- 
jority of the directors also resigned. About the same time, 
Thomas M. Ellis, one of the directors, assumed the Presidency ;” 
to which said proof of the resignation of the President, and a 
majority of the board, counsel for Carey objected: 1st. Because 
better evidence of this fact existed, to-wit, the book of minutes. 
2d. Because it was irrelevant. The objection was overruled by 
the Court, and to this decision exceptions were filed. 

Counsel for the makers of the notes offered evidence as to 
the time when the notes fell due, and also as to a tender of Ma- 
con bank bills before the transfer. Counsel for Carey, assignee, 
objected to this evidence, on the ground that there was no issue 

between the complainant and the said defendants, nor any relief 
prayed against them. The objection was overruled by the Court, 
and to this decision exceptions were filed. - 
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The following points were announced by the counsel for the 
assignee, as the grounds on which they would rely. 

1. There could be no decree for the complainant, for the rea- 
son that the Bank of Macon was a necessary party to the cause, 
and was not made a party. 

2. That the charges and allegations of complainant’s bill in 
relation to the excess of the notes transferred to the Bank of 
Columbus, beyond the amount intended to be secured, do not 
amount to a charge of fraud, and therefore no decree could be 
rendered on that ground. 

3. That the want of authority in Atkinson, was no reason to 
set aside the transfer, and if it was, there was no notice of said 
want of authority to the Bank of Columbus, and no allegation 
of that fact. 

4, That the preference given to the Bank of Columbus over 
the other creditors of the Bank of Macon, was legal, and not 
being charged in complainant’s bill to be fraudulent, no evi- 
dence could be offeréd to that point, and no decree rendered on 
that ground. 

5. The notes being transferred as collateral security for the 
payment of a bona fide pre-existing debt, the transferree was 
bound by law to appropriate only so much as was necessary to 
pay the debt and expenses, and return the surplus to the owner, 
and there being a surplus was no evidence of fraud. 

Counsel also requested the Court. to charge— 

1, That the amount of the notes transferred by the Cashier 
of the Bank of Macon to the Bank of Columbus, exceeding 
the amount of the debt it was intended to secure, does not of it- 
self render the transfer fraudulent ; neither does the stipulation to 
return the surplus after the payment of the debt and expenses. 

2. That the charge in the bill, that the preference given to the 
Bank of Columbus was fraudulent, is not sufficient, without stat- 
ing the facts which constitute the fraud. 

The Court overruled the positions taken, and refused to charge 
as requested ; to all of which exceptions were filed. | 

The Court charged as follows: “If, at the time of the trans- 
fer, the Bank of Macon was insolvent, and the Bank of Macon 











HAWKINSVILLE, JUNE TERM, 1851. 17 
Carey vs. Giles, 








transferred to the Bank of Columbus, in payment of its indebted- 
ness, a larger amount than was reasonably sufficient for that pur- 
pose, (of which the Jury is to judge,) and agreed to return to 
the Bank of Macon any surplus which remained after payment 
of its indebtedness to the Bank of Columbus, then the transfer 
was fraudulent, and the Jury must so decree ;” to which charge 
as given, exceptions were also filed. 

On the several exceptions hereinbefore stated, error was as- 
signed by the assignee of the Bank of Columbus. 

Issue was joined upon the error assigned under protestation, 
and a motion made to dismiss the writ of error on the following 
grounds: 

I. Because a brief of the oral and copy of the written evi- 
dence given in the Court below, is not embodied in the bill of ex- 
ceptions, to-wit: 1st. The questions propounded to the witness, 
Jones, who answered by interrogatories. 

2d. The appointment of John M. Giles as receiver of the as- 
sets of the Bank of Macon. 

3d. The account current between the Bank of Macon and the 
Bank of Columbus. 

4th. The schedule of notes transferred, and the receipt of 
Seaborn Jones, President of the Bank of Columbus, thereon. 

5th. The record relied on in support of the plea of the plain- 
tiff in error. 

II. None of the co-defendants of the said Carey, assignee, 
were made plaintiffs in error with the said Carey, in the writ of 
error sued out, or in the assignment of errors.* 


W. Por and A. H. Cuappett, for plaintiff in error. 
S. T. Bamtey and McDonatp, for defendant in error. 


By the Court.—Nisset, J. delivering the opinion. 


_ [1.] The assignments of error in this case are numerous. I shall 
treat them without a very strict regard to the specifications, or 





* For decision of this motion, see ante, p. 1. Rep. 
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the order in which they stand in the pleadings. And first, it is 
assigned for error, that the presiding Judge held it unnecessary 
to make the Bank of Macon aparty. The Bank of Macon hav- 
ing forfeited its charter, a receiver was appointed, who filed a 
bill to set aside a transfer of certain effects, which that Bank had 
executed to the plaintiff in error, the Bank of Columbus, in set- 
tlement of a debt claimed to be due to the latter institution, al- 
leging it to be fraudulent. The plaintiff in error argues, that 
the receiver represents the creditors, and not the bank, and inas- 
much as the bill charges a fraud on the bank, it ought to be 
made a party, and be heard in its own defence. The error in this 
reasoning consists in the assumption, that the Bank of Macon 
is an entity at all. The being of a corporation is capable of 
annihilation. When the charter of the Bank of Macon was for- 
feited, and the forfeiture declared, it became extinct. When the 
receiver was appointed, he became the sole representative 
of the parties—creditors and stockholders—interested in the ef- 
fects of the bank. He is entitled to their possession; he can 
institute suit, and is liable to be sued; and he is, by law, author- 
ized to receive and disburse the funds of the bank. The bank 
has no other exponent. Its existence is merged in that of the 
receiver. It is impossible, therefore, to make it a party; and 
the ruling of the Court was right. See Angel & Ames, on Cor- 
porations, 660, ’1. Hotchkiss, 362 to 365. 

A decree was rendered in favor of the complainants in this 
bill, that the transfer be set aside, the notes be delivered to the 
receiver of the Bank of Macon, and that a considerable sum of 
money be paid by the Bank of Columbus to the Bank of Ma- 
con. Upon this decree the assignee of the Bank of Columbus 
filed a bill of review for errors in law, apparent upon its face. 
This bill set forth distinctly the grounds of error complained of, 
and among other things, sought to reverse the decree, upon the 
ground that the Superior Court in Twiggs County, where the 
original bill was brought, had no jurisdiction there over the Bank 
of Columbus, a corporation located in the County of Muscogee. 
To this bill of review, the defendant, to-wit: the receiver of the 
Bank of Macon, demurred. After argument, the presiding 
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Judge overruled the demurrer, and sustained the bill of review 
upon several grounds; amongothers, upon the ground that the 
Superior Court had no jurisdiction in the County of Twiggs over 
the Bank of Columbus. Exception was taken to this decision, 
and this Court, being constrained to dismiss the writ of error, 
thereby affirmed it. See 2 Kelly,408. Whereupon the receiv- 
er of the Bank of Macon filed a bill to review the judgment on 
the demurrer to the previous bill of review, filed by the 
assignee of the Bank of Columbus. To this latter bill of review, 
the judgment on the demurrerto the previous bill of review, was 
pleaded in bar, and the plea sustained by the Court. Subsequent- 
ly to all this, the original bill being called for trial in April, 1848, 
the defendant, to-wit: the assignee of the Bank of Columbus, 
moved to dismiss it on several grounds, and among others, upon 
the ground that the Superior Court had no jurisdiction in the 
County of Twiggs over the Bank of Columbus, located in the 
County of Muscogee, and over other defendants to the bill, resi- 
dent, respectively, in the Counties of Houston and Jones. Upon 
this motion, the Court ruled that the bill be dismissed as to the de- 
JSendants in Houston and Jones Counties, and retained as to the par- 
ties in Twiggs. 

The decision of the Court, dismissing the bill as to the Jones 
and Houston County defendants, was brought before this Court, 
and reversed, we holding that the Superior Court had jurisdiction 
over them inthe County of Twiggs. This history of the case 
is indispensable, to render at all intelligible, the next assignment. 
Such, then, being the state of the record, and such the various 
judgments in the case, it came on again to be heard on the orig- 
inal bill, answers, &c. at the April Term of the Superior Court 
of Twiggs County, 1851. The defendant, the assignee of the 
Bank of Columbus, had pleaded in bar of the bill the judgment 
of the Court on the demurrer to his bill of review. The cause 
being called before going to the Jury, the defendant below, to- 
wit: the assignee of the Bank of Columbus, moved the judg- 
ment of the Court, that the complainant could not proceed, or 
have a decree in his favor, upon the ground taken in the plea; 
that is to say, because, by a judgment of the Court remaining 
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of record and unreversed, it had been determined that the Su- 
perior Court in Twiggs County had no jurisdiction over the Bank 
of Columbus, located in the County of Muscogee. In other 
words, the judgment of the Court was then asked, upon the 
sufficiency of the plea in bar, filed by the defendant, founded 
on the judgment on the demurrer to the bill of review, filed by 
the assignee of the Bank of Columbus. The presiding Judge 
decided against the motion—ruling that there was nothing in the 
plea to prevent the complainant from proceeding ; that is, he held, 
that the judgment of the Court, on the demurrer to the bill of re- 
view, filed by the assignee of the Bank .of Columbus, did not 
bar the complainant in the original bill. To this decision, the 
assignee of the Bank of Columbus has excepted. And now, 
upon this exception, obviously, two points are made. 

1. What is the effect of the judgment on the demurrer? 

2. Has that judgment been reversed ? 

[2.] Isolating the judgment on the demurrer for the present, from 
all connection with subsequent action in the cause, let us in- 
quire what it was and what was its effect? A decree has been 
rendered by the bill filed by the receiver of the Bank of Macon 
against the Bank of Columbus. ‘The defendant, the assignee 
of the Bank of Columbus—that institution having, after the filing 
of the bill gone into assignment—brings a bill to review that de- 
cree, upon the ground of error apparent on the record, that the 
Court which rendered it had no jurisdiction over the Bank of 
Columbus; it appearing also from the record, that that Bank 
was a non-resident of the County of Twiggs, where the suit was 
originally brought, and did in fact, reside in another County, to 
wit: the County of Muscogee. 

This -bill of review is met by a demurrer, which, admitting 
these facts to be true, denies that there is any error in the de- 
eree, upon the ground of a want of jurisdiction in the Court 
which rendered it, over the Bank of Columbus. 

Thus by the bill and the demurrer, the question of juris- 
diction is made. 

The issue is this: Has the Court jurisdiction in the County of 
Twiggs, over the Bank of Columbus? © The presiding Judge 
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determined against the demurrer. Had he done no more than 
to grant an order that the demurrer be overruled generally, this 
order would have been a judgment in favor of the ground of er- 
ror-taken in the bill of review, to wit: the want of jurisdiction. 
It would have been a judgment against the jurisdiction. 

The Chancellor, however, was not content with such a general 
judgment, but decreed specifically, that the demurrer be over- 
ruled; because the Court which rendered the decree, upon the 
facts developed in the record and the decree, had no jurisdiction 
in the County of Twiggs over the Bank of Columbus. 

Other special grounds were taken by him in his decree, with 
which we have now nothing to do ; the plaintiff in error before this 
Court, relying upon so much of it as relates to jurisdiction. 
Such, then, was the judgment on the demurrer to the bill of re- 
view. We do not question at all, the power of the Chancellor 
to render this judgment, and in the form in which it was render- 
ed. It was his duty to declare the law as to jurisdiction, upon 
the conceded facts before him. ‘The question was one for him 
alone, with which a Jury could have nothing to do. There 
were no facts to be then found, for they were established by the 
allegations in the bill, the record and decree reviewed, and the 
demurrer to the bill. 

The defence to this bill of review, was according to the es- 
tablished practice of Courts of Chancery; and that is, where 
the bill sets out fully the decree, to demur to it, and if it does not, 
then to plead the decree, and demur to opening the enrollment. 
Story’s Eq. Pl. 643, 644. Mitf Eq. Pl. by Jeremy, 203. 2 
Atk. 534. Cooper’s Eq. Pl. 215. 1 Barn. 392. 3 Ibid, 273. 
2 Ball & Beatt. 146. 3 Paige, 368. 

Decrees in our practice, are not enrolled asin England, but 
are recorded, and are deemed to be enrolled as of the time at 
which they are passed. Hence, a bill of review with us, lies 
for errors in law apparent in the decree, although not enrolled. 
_ In England, it is considered as interlocutory until it is enrolled, 
and a bill of review does not lie there until after enrollment. 
Story’s Eq. Pl. 448, 449. Cooper's Eq. Pl. 88, 89. Mit. Eq. 
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Pl. by Jeremy, 90,83. 5 Mason’s R. 303, 310. 2 Sandf. 70. 
13 Peters, 6,13. 

What was the effect of this judgment? In ordinary cases, a 
judgment against a demurrer to a bill of review in this State, 
where the Jury are associate Chancellors with the Judge, has 
the effect of throwing open the original decree and reinstating 
the cause for a hearing. Certainly this is the effect in all cases 
where the error corrected does not goto the complainant’s right 
to maintain his bill. In England, the Chancellor would doubt- 
less, where the error in law went to a denial of such right, pro- 
ceed to reform the decree at once. 

In such cases in Georgia, the Judge will give judgment on the 
matter of law, as Judge Scarborough did in this case, and leave 
it to be pleaded as it was in this case, in bar of the plaintiff ’s right 
to proceed on the original bill. A bill of review works very 
much the same effect as a writ of error. It is in the nature of a 
writ of error, and its object is to procure an examination and 
alteration or reversal of a decree made upon a former bill. Sto- 
ry’s Eq. Pl. §403. Now, when a writ of error reverses a judg- 
ment upon a question of law vital to the plaintiff’s case, as for 
example, upon the ground of a want of jurisdiction in the Court 
which rendered it, such reversal is conclusive of the case. It is 
no more open toa hearing. The judgment of reversal sent back, 
is a bar to all farther action in that Court. So in a bill of re- 
view. If the billis sustained, as this was, upon the ground thatthe 
Court which rendered the decree had no jurisdiction of 
the case, by reason of the non-residence of the defendant, 
that judgment must be conclusive of the cause. » It depends 
upon no facts to be found by a Jury. If not reversed, it is 
forever a bar, and it is available to the party in whose fa- 
vor it is rendered, by plea. The bill in this case, is strictly and 
technically a bill of review, as distinguished from a bill in the nature 
of a bill of review. The distinctions in England between these 
are, that the latter is founded on a decree not enrolled, the for- 
mer on the enrolled decree. The former is filed without leave, 
and the latter only upon leave of the Court had. The former 
prays for a review and reversal of the decree, and the latter for a 
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re-hearing. AsI stated before, in this country, all final decrees 
are deemed as enrolled as of the time when passed, although not 
in fact enrolled: This bill was, therefore, on an enrolled de- 
cree; it charged errors in law in the decree, and it prayed that 
they might be reviewed, reversed, and set aside. One error of 
which it complained was, that the Court had rendered a decree 
against a party over whom it had no jurisdiction. Upon demur- 
rer, the complaint was found to be well founded in law, by the 
presiding Judge, and he decreed accordingly. In our judgment, 
this decree was conclusive of the original bill, until reversed, 
and was to be availed of by plea in bar. 

I proceed to inquire whether this decree was or was not re- 
versed by a subsequent judgmentin thecause. We find from the 
record, that subsequent to the judgment passed upon the bill of 
review, which I have been considering, and subsequent tothe de- 
cision of the Court upon the second bill of review, to wit: the bill of 
review filed by the receiver of the Bank of Macon, at April Term, 
1848, the original bill being called in its order, the defendant’s 
solicitor moved to dismiss it upon three several grounds, among 
them this, “ because it fully appears by said bill, that this Court 
has no jurisdiction of the same and the defendants thereto.” 
And after argument had, the Court passed the following order : 
‘On hearing argument on the above motion, it is ordered that 
the said bill be dismissed, so far as the Jones and Houston 
defendants are concerned, and that the said bill be retained as 
to the partiesin Twiggs County.” 

Two distinct things are done by this judgment. Ist. The 
bill is dismissed as to the Jones and Houston defendants, and the 
jurisdiction over them denied. 2d. The bill is retained as to the 
parties in Twiggs County, and the jurisdiction as to them assert- 
ed. The defendants in Jones and Houston Counties, are the 
makers and indorsers of some of the notes transferred by the 
Bank of Macon to the Bank of Columbus, against whom the 
_ Bank of Columbus had instituted suit in their respective Counties. 
These had been made defendants to the bill filed in the County of 
Twiggs. As to them, the bill is dismissed, for want of jurisdic- 
tion. The order, we have seen, retains the dill as to the parties 
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in Twiggs, asserting jurisdiction over them. Now, the Bank of 
Columbus was a party to the bill in Twiggs, and therefore the 
jurisdiction was in that order, asserted over the Bank of Colum- 
bus, in Twiggs—the very thing that was denied by the judgment 
on the demurrer to the bill of review, filed by the assignee of 
the Bank of Columbus. This latterjudgment on the motion to dis- 
miss, was, in our opinion, a reversal of the former judgment on 
the demurrer; and because it was thus reversed, we hold, that the 
presiding Judge did not err in ruling out the plea of the plain- 
tiff in error. Let us see, however, whether the Bank of Colum- 
bus was a party, and if a party at all, a party in the County of 
Twiggs. 

Tarver, the maker of one of the notes transferred to the Bank 
of Columbus, being resident in Twiggs, was then sued by the 
Bank of Columbus, and pending that suit, the receiver of the 
Bank of Macon filed in Twiggs his bill, alleging a fraud in 
the transfer, &c. To this bill, Jarver, the parties resident in 
Jones and Houston, and the Bank of Columbus, were made parties 
defendants. The reason why the Judge denied the jurisdiction 
as to the defendants in Jones and Houston, and asserted it as to 
the Bank of Columbus, no doubt, was this: he believed that the 
Court acquired jurisdiction over the Bank of Columbus, by rea- 
son of the suit pending in that County in its favor against Tar- 
ver. This ground of jurisdiction did not exist in relation to the 
Jones and Houston defendants. Dismissing the bill as to these 
defendants, without any farther order, would seem to imply its 
retention as to the other defendant, the Bank of Columbus. 
But the order proceeds to retain the bill as to all the parties in 
Twiggs, of which that bank was one, in express terms. From this 
judgment, dismissing the bill as to the Jones and Houston defend- 
ants, the receiver of the Bank of Macon excepted, and this 
Court reversed that judgment. No exception was taken to the 
order retaining the bill, as to the parties in Twiggs, by the other 
side. Although this Court has really rendered no judgment as to 
the jurisdiction in Twiggs over the Bank of Columbus, yet, when 
the cause came before us on the question of jurisdiction over the 
Jones.and Housion defendants, we expressed the opinion that 











HAWKINSVILLE, JUNE TERM, 1851. 26 
Carey vs. Giles, 


the Bank of Columbus was properly made a party to the bill in 
Twiggs. See 4 Ga. Rep. 571. 

[3.] Itis assigned for error, that the Court, upon -the trial, 
permitted the co-defendants of the plaintiff in error, to-wit: 
Tarver, Bunn and Mrs. Martin, to be heard, and to introduce ey- 
idence. The bill was filed to annul a transfer of certain notes 
made by the Bank of Macon to the Bank of Columbus... These 
co-defendants were persons liable upon some of these-notes, and 
had been sued thereon in the Counties of their residence, re- 
spectively, and were made parties defendants to the bill in the 
County of Twiggs. No decree is asked against them—nothing 
is prayed against them—and they are made parties simply to 
enjoin them from paying these notes to the Bank of Columbus, 
or to any other person, until their ownership should be. settled 
by a decree on the bill. The prayer for injunction was granted. 

We held, that these persons were proper parties, and we still 
thinksc. 4 Ga. Rep.571. They were interested in the great ques- 
tion made in the bill, to-wit: which of the two banks was the 
rightful owner of their notes? They were interested in the ques- 
tion of title to these notes, and we think were entitled. to be 
heard on the trial upon that question, and to introduce evideuce 
to that point, but as to no other point, and to.no other extent. 
It was not competent for the Court below to decree anything for 
or against them, but to hear them alone on the question of own- 
ership to the notes, and decreeing only between the party com- 
plainant and the Bank of Columbus, leave these defendants to 
all the rights which the law would give them against whomsoev- 
er might be determined to be the legal owner. With such lim- 
itations and restrictions, the concession to them to be heard and 
to introduce evidence upon the trial, was proper. 

[4.] In the progress of the trial, the complainant tendered the 
evidence of Mr. J. L. Jones, taken by commission, to prove 
that, previous to the failure of the Bank of Macon, the. Presi- 
dent, Robert W. Fort, and the majority of the ditectors, had te- 
_ signed, and that Thomas M. Ellis had assumed the Presidency; 
tothe admission of which the defendant, the assignee of the 
Bank of Columbus, objected, upon two grounds: First,. because 
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there was better evidence of the fact, to-wit: the minutes of the 
board of directors. Second, because the testimon} was irrele- 
vant to the issue. These objections were overruled, and the 
defendant excepted. The complainant in the bill contends that 
this evidence was well admitted on his allegations, to-wit: that 
the transfer in question was void, because made by the Cashier of the 
bank, Mr. Atkinson, by order of one Thomas M. Ellis, not being an 
officer or director of the bank. He claims that it was admissible un- 
der these allegations, to show that the transfer was illegal and void, 
because made by the Cashier, when there was neither a Presi- 
dentnor board of directors, and upon the order of a person who 
was neither the President nor a director. Under these allega- 
tions, and for these purposes, our judgment is, that the evidence 
was inadmissible. A President and directors are not necessary 
to the validity of any act of the Cashier which he, virtule officu, . 
may do. And the payment of a debt due by the bank, or securing 
the same by a transfer of the securities of the bank, is an act 
which belongs to his office, and which he may rightfully do. 
Evidence, therefore, to show the invalidity of this act, because 
done when there was no rightful President and board, and when 
an individual had, without authority, assumed the Presidency, is 
inadmissible, The Cashier is an officer created by the charter, 
and not by a by-law or ordinance of the board of directors. He 
is the officer and agent, within the scope of his powers, of the 
corporation. ‘The charter and the corporation hold him out to 
the public as such. He gives bond for the faithful execution of 
his duties, and is liable to the corporation for his defaults. His 
duties do not spring out of his election by the board of direc- 
tors, but out of the nature and functions of his office, as defin- 
ed by the general law. That law defines his duties, unless they 
are made different by the charter and by-laws of the bank. Cer- 
tain things he cannot do without the orders of the board of di- 
rectors, but such acts as appertain generally to his office, he 
may do independent and irrespective of the board. One of the 
acts which the Cashier may rightfully do, is just the act which 
Mr. Atkinson did in this case; that is, transfer the effects of 

the bank to pay a debt. By the nature of his office, he had 
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authority to do this thing—such authority is presumed; and if 
it has been d€nied, the party assailing the transfer must show 
the fact. And itis presumed, too, that the act was bona fide, 
until the corruption or mala fides of the Cashier is made to 
appear. ‘That of course may be shown. 

‘The Cashier, (says Mr. J. Story, in Fleckner vs. the United 
States,) is usually entrusted with all the funds of the bank in 
cash, notes, bills, &c. to be used from time to time, for the ordi- 
nary and extraordinary exigencies of the bank. He receives 
directly or through the subordinate officers, all moneys and notes. 
He delivers up all discounted notes and other property, when 
payments have been duly made. He draws checks from time 
to time for moneys, wherever the bank has deposites. In short, 
he is considered the executive officer, through whom and by 
whom the whole monied operations of the bank, in paying or 
receiving debts, or discharging or transferring securities, are to be 
conducted. It does not seem too much, then, to infer, in the 
absence of all positive restrictions, that it is his duty as well to 
apply the negotiable funds as the monied capital of the bank, to dis- 
charge its debts and obligations.” 8 Wheat. 338. “Prima facie, 
therefore, (say Angel & mes) he must be deemed to have au- 
thority to transfer and indorse negotiable securities held by the 
bank, for its use and in its behalf ; and no special authority for this 
purpose is necessary to be proven.” Angel & Ames on Corp. 243, 
4,5. 12 Serg & Rawle, 265. 6 Port. (Ala.) R. 166. What we 
mean to say, then, is this, that the Cashier had authority to make 
this transfer; that no inference can be drawn against its validi- 
ty m law, from the facts that the President and directors, or a 
majority of them, had resigned, and that Thomas M. Ellis had 
assumed the Presidency ot the bank, and that proof of these 
facts was not admissible for the purpose of deducing from them 
such an inference. This testimony, however, we think, was 
admissible for the purpose of proving the act of transfer fraud- 
ulent, in fact, under the general allegations in the bill; not that 
‘one or all of these facts, if true, would, singly or collectively, 
be sufficient necessarily to set aside the transfer for fraud, but 
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we think that proof of them ought to goto the Jury, that they 
may judge what weight, if any, they are entitled to, in support of 
the ground taken in the bill, that the transfer was made with in- 
tent to commit a fraud upon the just rights of other creditors 
of the Bank of Macon. 

Under this view of this exception, we say farther, that the 
evidence was not inadmissible, because there was higher and 
better evidence of the facts, for the simple reason that it does not 
appear that there was such higher and better evidence. It is 
not a necessary legal inference, that the resignation of these of- 
ficers was entered on the minutes of the board of directors. 

The by-laws of the company require the board to keep a re- 
cord of its actions, it is true; but the resignation of one or 
more of its directors is not an act of the board: it is the act of 
the individual member or members. The acceptance of their 
resignation would be an act of the board, and ought to be 
entered on its minutes ; but whether accepted or not, does not ap- 
pear. The assumption of the Presidency by Ellis, was not clear- 
ly an act of the board; and we cannot presume that there is 
record evidence of that individual act. I shall again have 
occasion to advert to the matter of fraud in fact. 

[5.] I turn now to the exception which controverts the cor- 
rectness of the charge of the Court, in discussing which, I shall 
consider all other questions made in this record. The charge 
of the presiding Judge is in the following words: “If, at the 
time of the transfer, the Bank of Macon was insolvent, and the 
Bank of Macon transferred to the Bank of Columbus, in pay- 
ment of its indebtedness, a larger amount than was reasonably 
sufficient for that purpose, (of which the Jury are to judge,) and 
agreed to return to the Bank of Macon any surplus which re- 
mained after payment of its indebtedness to the Bank of Colum- 
bus, then the transfer was fraudulent, and the Jury must so 
decree.” In these instructions, the question whether a larger 
amount than was reasonably sufficient to pay the indebtedness 
of the Bank of Columbus was transferred, is left to the Jury. 
The proposition asserted by the Court is, in somewhat variant 
words, the following: A transfer to pay a debt made by an in- 
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solvent bank, of an amount of notes or other effects, larger than 
is reasonably sufficient to pay the debt, with an agreement to re- 
turn the surplus to the bank making the transfer, is fraudulent ; 
that is, that such a transfer irrespective of the intention, is, per 
se, in violation of law, and a legal fraud, and forthat reason voick 
It is thus I understand this charge, and such was the position 
taken by counsel for the defendant in error in the argument. 
The law which such a transfer is supposed to violate, is our 
own Act of 1818. To this opinion of the Court and counsel 
we wholly dissent, for, in our judgment, such’a transfer, (and it 
is the transfer made by the Bank of Macon to the Bank of Co- 
lumbus,) is not in conflict with the Act of 1818, or any other 
law of force in Georgia. ‘The construction of the Act of 1818 
has been frequently before this Court, and little is required of 
me in this case but to apply our decisions under that Act to this 
transfer. We consider the meaning of that Act, so fruitful in 
litigation heretofore in this State, as mainly settled by this Court. 
I am very clear that the decisions already made will rule this 
case. If the question under the Act of 1818, made by the 
charge of the Court in this case, was now an open question, we 
should have no sort of difficulty about it. We know of no law 
of force in Georgia, which condemns as fraudulent and void a 
transfer made by a failing or insolvent institution in payment of 
a just debt, because the amount transferred is larger than is rea- 
sonably sufficient to pay that debt, with an agreement between 
the parties that the surplus shall be returned to the transferrer— 
none whatever. On the contrary, in our judgment, the law ap- 
proves. just such a transaction, and will sustain it. Let it then 
be conceded, that the Bank of Macon was insolvent when this 
transfer was made, and that the amount transferred is larger than 
was reasonably sufficient to pay her debt to the Bank of Colum- 
bus, and that there was an agreement to return the surplus, and 
we do not hesitate to say, that in the judgment of the law, the 
transaction is, upon its face, a fair and valid one—such an one 
as we feel it very clearly our duty to sustain. In Eastman § 
Philbrick vs. McAlpin, we decided that a bona fide and absolute 
conveyance of any part or the whole of his estate by an insolvent, 
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whether made to a stranger or to a creditor, in satisfaction of a 
pre-existing debt, whereby other creditors are excluded from any 
portion of the estate so conveyed, is a valid conveyance under 
this Act, if itis free from any trust for the benefit of the seller, 
or any person appointed by him. 1 Kelly, 157. In this case 
we have settled, that the fact that a man is insolvent or in failing 
circumstances when he transfers his effects, does not make the 
transfer void; that a man who is insolvent may sell his estate, 
the Act of 1818 not divesting him because he is insolvent, of the 
right of dominion over his property, and that such a person may 
prefer and pay one or more creditors to the exclusion of others, 
provided always, that in such transfers there is no trust for his ben- 
efit, or for any person appointed by him. 

The very next case, to wit: Davis et al. vs. Anderson et al. 
covers all the other elements of fraud, which, according to the 
opinion of the Court and the argument of counsel, condemn 
this transfer under the Act of 1818, to wit: the fact that there 
was transferred a larger amount than was reasonably sufficient 
to pay the debt to the Bank of Columbus, and the stipulation 
that the surplus should be returned to the debtor. The matter 
settled in this case is, that a debtor may mortgage his estate to 
secure a debt due to one creditor to the exclusion of others, with 
a stipulation that the surplus, after paying the debt and costs, 
should be returned to the mortgagor. In accordance with the 
previous case, it is in this case held, that if an insolvent can sell 
his estate to a creditor to pay his debt, he may as a less power, 
encumber it to secure his debt. It is also held, that a surplus 
being conveyed does not invalidate the transfer, for in fact there 
was a surplus and the mortgage was sustained. The fact that 
there wasa surplus in this case, (Davis vs. Anderson,) is demon- 
strated by the stipulation to return it. It is again held, that this 
Stipulation being made in terms, does not vary the matter, be- 
cause the .surplus—the equity of redemption—would return to 
the mortgagor without such stipulation, by operation of law. 
And it is farther held, for the point was distinctly made, ‘That 
under our Law of Mortgage, there is not such a trust existing 
between the mortgagor and mortgagee as _ will, per se, bring it 
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within the provisions of the Act.” 1 Kelly, 192,73, 4. It isof 
course also held, that if ina mortgage there is a trust for the 
benefit of the mortgagor, or some person appointed by him, 
it will be void under the Act of 1818. Now, let us look 
into the transfer by the Bank of Macon and see what it is. 
The Bank of Columbus presented at the counter of the Bank of 
Macon, its bills to the amount of $17,8 6 28, for redemption, 
and in payment the Bank of Macon gave to the Bank of Colum- 
bus a specie certificate for the amount. A few days thereafter, 
on 30th July, 1832, the specie certificate was presented, and the 
specie demanded; whereupon, having no specie, the Cashier of 
the Bank of Macon, Mr. Atkinson, gave to Col. Jones, President 
of the Bank of Columbus, an order addressed to N. Barker, 
Cashier of the State Bank, which is in. the following words: 
“ Sir—You will please deliver to Seaborn Jones, President of 
the Bank of Columbus, the above notes, which have been placed 
in your hands by me.” Accompanying this order was a sche- 
dule of notes, and which are the same receipted for by Col. 
Jones on the same day, amounting to $20,140. Mr. Barker ac- 
cepted this order, on condition that certain amounts which the 
State Bank held against the Bank of Macon, &c. were paid. On 
the same day, to wit: 30th July, 1832, we have Col. Jones’ re- 
ceipt to Mr. Atkinson, Cashier of the Bank of Macon, as Presi- 
dent of the Bank of Columbus, in the following words: “ Re- 
ceived, from L. Atkinson, Cashier of the Bank of Macon, an or- 
der on N. Barker, Cashier of the Branch Bank of the State of 
Georgia, for the notes of which the within is a correct list, and I 
promiseto account to him for those received from him, after pay- 
ing out of them the sum of seventeen thousand eight hundred 
and sixty-six dollars and twenty-eight cents, and interest from 
27th instant, and two per cent. for the difference in exchange be- 
tween said notes and specie.” Accompanying this receipt was 
the schedule of notes which accompanied Atkinson’s order to 
Barker. This schedule of notes was delivered by Barker to the 
Bank of Columbus, and these facts make the transfer in relation 
to which the presiding Judge made his charge. And what is it? 
how is it to be characterized? It is the ordinary transaction of 
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a debtor securing a creditor by a transfer of securities. It is in 
the nature of a mortgage of chattels. It is a conveyance of cer- 
tain notes to the Bank of Columbus, out of the proceeds of 
which that bank is to pay a debt confessedly due to it, with in- 
terest from a given day, and two per cent. the difference in ex- 
change between the notes and specie, and with a stipulation that 
if there is a balance or surplus, to account to the Bank of Ma- 
con for it. ‘This transaction has been the basis of years’ litiga- 
tion. Asa man and a Judge, I am free to say, I see nothing 
wrong or illegal on the face of it. It isin principle and its main 
features, the case of Davis vs. Anderson, and no more obnoxious 
to the Act of 1818 than was that case. Here as there, the trans- 
ferrer was insolvent—here as there, he secured one creditor to 
the exclusion of others—here as there, the creditor stipulated to 
account for the surplus, and here we rule as we ruled there, 
that there is nothing in the relation of mortgagor and mortgagee, 
which creates a trust condemned by the Act of 1818. 

The next case determined by this Court in construction of the 
Act of 1818, is Ezekiel vs. Dixon, (3 Kelly, 146.) In this case 
we decided, that if an insolvent debtor assign his property to 
one or more persons in trust, for the benefit of a portion of his 
creditors to the exclusion of the rest, such conveyance is null 
and void as against the excluded creditors. The deed in Eze- 
kiel vs. Dixon, conveyed the property to Dixon & Lichton, in 
trust, for the benefit of certain creditors, who were to release the 
assignor from all farther liability. The creation of a trust brought 
this deed in conflict with the very terms of the Act of 1818, and 
distinguished the case from those which preceded it, and it was 
held void. Just such a conveyance, we have no doubt, the Act 
of 1818 contemplates. The assignment of the Bank of Macon 
to the Bank of Columbus, makes no frust, and is not subject to 
the authority of Ezekiel vs. Dizon. The case of Brown and oth- 
ers vs. Lee and others, (7 Ga. Rep. 267,) is a case of assignment 
in trust, and was decided to be, upon the authority of Ezekiel vs. 
Dizon, obnoxious to the Act of 1818. The next case, to wit: 
Lee and others vs. Brown and others,(7 Ga. R. 275,) was the case 
of a mortgage, in its principles the same with the case of Davis 
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vs. Ainderson, and the mortgage was sustained upon the authority 
of that case. Davis vs. Anderson and Lee et al. vs. Brown et al. 
support the opinion already expressed on this assignment from 
the Bank of Macon to the Bank of Columbus, nor do the other 
cases conflict with that opinion. So that, as I before said, the 
questions made as to the validity of that assignment in this writ 
of error, under the Act of 1818, are not open questions. As 
much confidence was expressed by counsel, in the idea that the 
assignment of effects more than reasonably sufficient to pay the 
debt, with an understanding that the surplus should be returned, 
would make the assignment in law, and without more, void both 
under the general law and the Act of 1818, I consider that 
idea yet farther. What effect, then, does the fact, (if it exists,) 
that a larger amount of effects is assigned than is reasonably suf- 
ficient to pay the debt, work? Say the defendants in error, it 
makes it fraudulent in law and void. We do not, as before 
stated, so think. By operation of law, the excess reverts to the 
assignor, and in his hands is as much liable to his other credi- 
tors as it ever was, and it is also liable in the hands of the as- 
signee to these creditors, in Equity ; indeed, in Georgia it can be 
reached at Law by our process of garnishment. Upon the issue 
whether, in fact, the assignment was intended to hinder, delay or 
defeat creditors, it may be usually considered in connection with 
other facts and circumstances by the Jury. Of itself, it is nota 
conclusive badge of fraud. Its effect in proving fraud, must 
depend upon the amount of the excess, and upon other associat- 
ed facts or circumstances, going to show fraud. A small excess 
ought, in our judgment, to weigh nothing, and ought to be con- 
sidered as a provision against the unavailability of a part of the 
effects, and for paying expenses of collection, or reduction into 
money. In Beck vs. Bendett, the debts were $26,000, and the 
nominal amount of property assigned was $34,000—a differ- 
ence of $8,000. Yet Ch. Walworth in that case said, it was 
doubtful whether the property was sufficient to pay the debts, 
after allowing for bad debts, and deducting expenses of collect- 
ing and of executing the trust. 1 Paige’s R. 305. In this case, 
upon the face of the assignment, the debt to be paid is $17,866 
von x 5 
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28 cents, and the nominal amount of the notes transferred is, 
say $20,140 ; the excess, therefore is only $2,273 72, and from 
that is to be taken two per cent. on the debt, for difference be- 
tween the value of these notes and specie, which the Bank of 
Macon stipulated to pay. From this balance is also to be taken 
the expenses of collection, which a Court of Chancery would 
unquestionably allow, and then we shall have but a small ex- 
cess—so small that it is not more, if enough, than a reasonable 
provision against bad debts, and should not weigh a feather’s 
weight with the Jury in passing upon the issue of fraud. 

Does the undertaking of the Bank of Columbus to account 
to the Bank of Macon for the surplus, affect the law of this as- 
signment? Not at all. The law of the case is the same with 
or without this stipulation. It is only declaratory of what the 
law would do with the surplus without it. Without it,in Equity, 
the Bank of Columbus would be compelled to account for the 
surplus. The question then resolves itself into this inquiry : does 
the reservation which the law makes, by implication, of a contingent 
excess, violate the assignment? Surely, upon that question there 
cannot be two opinions. I cencede, that if the debtor should 
reserve to himself out of his estate an interest or portion, and 
create a trust to protect it against creditors, or reserve an interest 
or portion for any body else, and create a trust to protect it 
against creditors, the assignment would be void under the Act 
of 1818, and by the general law. In short, any trust for the bene- 

Jit of the debtor or other person, will make the transfer void un- 
der the Act. We see no such trust here. By the transfer, the 
legal title to these notes passed to the Bank of Columbus, and 
that bank would hold the surplus, if any, without any stipulation 
to that effect, subject to the claim of the debtor or other cred- 
itors. Just so with the stipulation. Concede that it would be- 
come a trustee of that balance, and that as to it a trust is crea- 
ted, yet it is not a trust for the benefit of the debtor against his 
creditors. The trust which the Act of 1818 condemns, is a 
fraudulent trust, intended to protect the effects from creditors for 
the benefit of the debtor. No such intention is inferable from 
this trust. The law can presume none such; for both the law 
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and the terms of the assignment return the excess to the hands 
of the debtor, then as liable as any other part of his estate to 
pay his debts; and before it is returned to him, liable in the 
hands of the Bank of Columbus, to his creditors. The fact 
that the Bank of Macon stipulated for the return of the surplus, 
indicates willingness on her part that it should be applied to its 
debts. The transaction would have been more liable to the im- 
putation of fraud if nothing had been said about it. As it is, 
nothing is covert; allis open. The law of this assignment is ex- 
pressed briefly by Ch. Kent thus: “A provision in the assign- 
ment that the surplus, after all debts are paid, should revert to the 
debtor, is notimproper ; for such a resulting trust would follow ot 
course without any stipulation.’ 2 Kent’s Com. 536, note. 
He is speaking of assignments to pay all creditors without 
preferences. Yet, if the proposition be true in sucha case, it is 
also true in case of any assignment to pay a part of the creditors 
only. In neither case does the reversion by law of a surplus, 
affect the assignment. The cases relied upon by counsel for 
defendant in error, will be found to be cases where, in the deed, 
reservation of a part of the debtor’s estate is made, at the ex- 
pense of the creditors, and for his own benefit. In all assignments 
to pay debts, a residuum may exist, which the law returns to the 
debtor, and the resulting trust which springs out of them will 
not invalidate them, unless the assignment be merely colorable, 
and made for the sake of the resulting trust. “Such a residuary 
interest,” says Spencer, J.in Wilkes & Fontaine vs. Ferreis,.“« neces- 
sarily arises in any case, where property is assigned in trust to 
pay debts or satisfy other specific objects; but unless the as- 
signment be merely colorable, and made for the sake of the re- 
sulting trust, itis not void.” 5 Johns. R. 344. No man can, 
upon the face of this transaction, say that the intention of the 
Bank of Macon was to lock up a part of its effects, so that cred- 
itors could not reach them ; that the assignment was made for 
_ the sake of the resulting trust; that any benefit, to the injury of 
other creditors, was contemplated. So we pronounce it, upon 
its face in law, a valid assignment. 2 Kent, 535, 536, note. 5 
T. R. 420. 1 Paige R. 305. 5 Johns. R. 335. 6 Mass. 339. 








36 SUPREME COURT OF GEORGIA. 


Carey vs. Giles. 


12 S.& Rawle, 198. 6 Cow. 284. 2 Johns. Ch. R. 283. 2 
Johns. Ch. R. 580. 20 Johns. R. 442. 2 Pick. 129. Angel's 
Law of Assignment, 96 to 108. 

[6.] Whilst we thus overrule the charge of the Court, and 
adjudge this assignment valid, per se, in law, we, at the same 
time, hold that it may be attacked for fraud in fact. The com- 
plainant in this bill may, under his allegations, and within those 
allegations show, by proof, that it was intended to delay, hinder 
and defeat other creditors, and that the Bank of Columbus col- 
luded with the Bank of Macon for-that purpose. The general 
allegation of fraud in a bill, is not sufficient. ‘The complainant 
must state in what the fraud consists. He must reduce the gen- 
eral charge to specifications, and is confined in his proof to the 
specifications which he makes. This rule we apply to this case. 
There are specific allegations of fraud in this bill. Proof of 
badges of fraud go to the Jury to be judged of by them, in de- 
termining the issue of fraud in fact. For example, he may 
prove the insolvency of the Bank of Macon at the time of the 
transfer ; the fact that it was without a board of directors ; that 
Ellis had assumed the Presidency ; and any other fact or circum- 
stance which falls within the allegations in his bill. It is stated 
again, to prevent misapprehension, that insolvency, the resigna- 
tion of the board of directors, the transfer by the Cashier, At- 
kinson, without a board, and the usurpation by Ellis, and the 
fact that there is a larger amount conveyed than is reasonably 
sufficient to pay the debt, and the stipulation that the Bank of Co- 
lumbus shall account for the surplus, do not, singly or collec- 
tively, make this assignment void in law. The excess and the 
reservation of the surplus, are not in this case even indi- 
cia or badges of fraud. ‘These other facts and circumstances are 
simply proveable, and the Jury are to give them such effect, if any 
at all, as they may think them entitled to, in passing upon the 
issue of fraud, in fact or not. 

All assignments are void for fraud—an intentional fraud 
in fact—and upon this issue the evidence, with the limitations 
stated, is admissible. 

Let the judgment be reversed. 
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No. 3.—Gerorce Lane et al. executors of Wm. T. Hopxrys, 
deceased, plaintiffs in error, vs. Exizapetn H. Hopxins and 
Susan Anna Hopkins. 


[1.] It is competent for Courts to set aside verdicts for excessive damages. 
Where there are rules by which damages may be measured, as in actions 
on contracts or for torts done to property, the value of which may be ascer- 
tained by evidence, a new trial will be awarded, if the finding be coutrary 
to the evidence. 

[2.] In suits for personal injuries, where the Court must conclude from the 
exorbitancy of the damages, that the Jury acted from passion, partiality, 
or corruption, the verdict will be set aside. 


[3.] Courts will never, in the absence of the most satisfactory evidence that 
the verdict is erroncous, substitute their impressions for the opinion of the 
Jury. 


In Equity in Camden Superior Court. Tried before Judge 
H. R. Jackson, April Term, 1851. 


This bill was filed by Elizabeth H Hopkins and Susan Anna 
Hopkins, the widow and child of William T. Hopkins, deceased, 
against the executors of his will, to recover a “reasonable sup- 
port” under the Act of 1838. See Vol. IX. 361. It appeared 
upon the trial that the estate was a large one, the annual income 
amounting to $12,000; that the complainants were all the fam- 
ily left by testator, and that Susan Anna Hopkins, the daughter, 
was one of the residuary legatees. The other residuary lega- 
tee was a stranger in blood. It also appeared that under the 
advice of her physician, Mrs. Hopkins was forced to travel with 
Susan Anna Hopkins for her health. Upon the trial, the Jury 
found in favor of the complainants, the sum of six thousand 
dollars. Whereupon, a motion for a new trial was made by the 
solicitors for the executors, on the ground that the decree of the 
Jury was excessive in amount, and nota reasondie thaintenance, 
under the Act of 1838. 

The Court refused to grant the motion, and this decision is 
brought up for review. 
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W. Law, for plaintiff in error. 


This case lies within a very narrow compass. There can be 
no doubt that excessive damages is good cause for granting a 
new trial. 

When there is a legal measure of damages, or any rule or 
principle by which they may be estimated, and that rule or prin- 
ciple has been violated, the Court will interfere. 4 Mass. 1, 41. 
5 Ib. 435. When there is no such rule or principle, the Court 
interferes cautiously, unless the damages are outrageous or fla- 
grantly excessive, or the Court is satisfied that there is no rea- 
sonable measure between the injury and the compensation, or 
unless the amount of. damages warrant the belief that the Jury 
have been influenced by partiality or prejudice. 1 Yeats, 299. 
1 South. 338. 15 Mass. 365. 16 Pick. 541. 1 Term Rep. 
277. 5 Term Rep. 257. 

There isa principle in this case to guide the judgment. It is 
a reasonable maintenance which the law allows; but the Jury 
have assessed a most unreasonable sum. Here is a lady and 
one child, living on a plantation in the country. Is not the sum of 
$6000 for their support for one year, so unreasonable as to war- 
rant the belief of partiality and prejudice? The law does not 
contemplate a fund to travel, or for enjoyment and pleasure ; 
itmeans the necessary comfortable support in the manner in 
which the children and wife have been accustomed to live. If 
the Jury can give away $6000 in this way, why not one-half of 
the estate ? 

One of the dearest and most invaluable rights to the citizen, 
is the right of testamentary disposition. It ought not to be al- 
lowed to be impaired by the partiality or prejudice of Juries, 
under color of this law, which was made for no such purpose. 


Joun E. Wann, for defendants in error. 


The motion for a new trial in this cause was not upon any al- 
leged error on the part of the Court below, but upon the sole 
ground that the decree was excessive in amount. His Honor, 
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Henry R. Jackson, before whom this cause has been twice tried, 
having overruled this motion for a new trial, this writ of error is 
brought to reverse that decision. 

Ist. A Court may grant a new trial upon the ground of ex- 
cessive damages. This is the extent to which any of the au- 
thorities have gone upon this subject. Ducker vs. Wood, 1 Term 
R. 277. Jones vs. Sparrow, 5 Term R. 257. 

2d. While the Courts have thus exercised the power of revis- 
ing the opinions of Juries, they have established fixed rules by 
which they will be governed in the exercise of that power, and 
this power will never be exercised where there are no grounds 
by which the excess might be fairly measured; because, the 
damages or the amount found bythe Jury exceeded what, in the 
opinion of the Court, would have been a proper amount. Du- 
berly vs. Gunning, 4 T. R. 651. Harvey vs. Huggins, 2 Bailey, 
268, 269. Park vs. Hopkins, 2 Bailey, 408,’9,710. Jacobs vs. 
Bangor, 4 Shepley, 191. Coffin vs. Coffin,4 Mass. 42, 43, 44, 
45. Mayor, §c. vs. Trustees Bibb Co. Academy, 7 Geo. R. 204. 

3d. Where the presiding Judge, before whom the cause has 
been tried, and who is presumed to have been familiar with the 
facts and circumstances which transpired at the time of the trial, 
has, in the exercise of his discretion, refused a motion for a new 
trial, a very clear case of error must be presented to induce the 
Court to control its discretion. Jones vs. State of Georgia, 1 
Kelly, 618. Hudgins vs. State of Georgia, 2 Kelly, 183. Rob- 
erts vs. State of Georgia, 3 Kelly, 322. Craft vs. Jackson, 4 
Geo. R. 363. Spears vs. Smith, 7 Geo. R. 436, 437. Berry vs. 
Maithews, 7 Geo. R. 463. 

4th. The value of this estate, the family of the deceased, the 
condition in which the estate was left, the income of the estate, 
fully sustain the finding of the Jury. See will of the deceased. 


See Acts of 1838, p. 201. 
By the Court.—Lumpxiy, J. delivering the opinion. 


This cause came on to be heard upon the bill, answer, ex- 
hibits and replication, admissions and proofs; it being a suit 
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brought by the complainants, who were the widow and only 
child of William T. Hopkins, deceased, against the defendants, 
who were the executors of William 'T. Hopkins, deceased, (the 
said William 'T. having departed this life in the month of March, 
in the year one thousand eight hundred and forty-eight,) for a 
reasonable support and maintenance of said widow and child for 
the twelve months immediately succeeding the death of the 
testator, the executors having refused to pay the same. 

The answer having admitted that the complainants were the 
only lawful family of the deceased testator, and having stated 
that the said estate was considerable, and much more than suffi- 
cient to pay all debts and demands against it, further stated, that 
by the will of the deceased he had given seventeen negroes 
and certain other specific articles, and also the tenth part of all 
his crops remaining unsold, and the tenth part of all his ready 
money to his wife during her widowhood, (with the exception of 
the ready money, which he gave her absolutely,) then proceeded 
to deny the right of complainants to receive any reasonable 
maintenance from the said estate for the said twelve months. 
The other complainant, Susan Anna, having also been left a 
considerable estate by the testator, in the hands of trustees, for 
her benefit. 

It was stated in the answer and admitted by the complamants, 
that the tenth part ofthe ready money, and the tenth part of the 
crops remaining unsold, together with most of the other specific 
legacies, as directed by the testator, were delivered over to the 
complainant, Elizabeth H. on account and in accordance with 
said will, soon after the death of the testator and within twelve 
months thereafter ; it being further admitted, by the defendants, 
however, that said money and specific articles were so delivered 
on account of said legacy, and not under the provisions of the 
Act of the General Assembly of the State of Georgia, passed in 
1838, for the relief of widows and orphans. 

It was further admitted by the defendants that complainant, 
Susan Anna Hopkins, was compelled to travel for her health, 
under the advice of her physician, as charged in the bill, and 
that the return of the executors to this bill of exceptions attached 
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(and which is herein incorporated and considered as part and 
parcel thereof,) was a true copy of the actings and doings of the 
executors, and of the income of said estate for the year ending 
the 4th day of June, 1849. 

The Court, after argument had, charged the Jury “that the 
meaning of the adjective reasonable, is relative ; that what would 
be a reasonable support and maintenance in one case, would be 
unreasonable in another, and that it was their province and duty 
to look to the circumstances in life of the testator and his family, 
the amount and situation of his estate, with the view of ascer- 
taining what would be a reasonable support and maintenance 
for his wife and only child.” 

And the Jury found in favor of the complainants the follow- 
ing decree: This cause came on to be heard upon bill, an- 
swer, replication and proof and exhibits, whereupon we, the Jury, 
order, adjudge, decree and find for the complainants the sum of six 
thousand dollars, and we order, adjudge and decree, that the de- 
fendants, as executors of William ‘Tl. Hopkins, deceased, do pay 
over to the complainants, the widow and only child of the de- 
ceased, the said sum of six thousand dollars with costs of suit; 
and we further order, adjudge and decree, that the complainants 
have leave to issue execution, founded upon this decree, to col- 
lect the said sum of six thousand dollars, with costs of suit.” 

Upon the finding of which decree, the complainants, by 
their solicitors, moved the Court for a new trial, upon the ground 
that the decree of the Jury was excessive in amount, and not 
such reasonable maintenance as is contemplated by the Act of 
the General Assembly, December 29, 1838. 

Upon which motion, by consent of the solicitors, argument was 
had in vacation, the testimony hereinbefore recited to stand as 
the brief of the testimony, and his Honor, Judge Jackson, after 
hearing the argument, gave the following decision : 

The bill in this case was filed by complainants, the wife and only 
_legitimate child of Wm. T. Hopkins, deceased, to recover from 
the executors of his estate a reasonable support and maintenance 
for twelve months next ensuing immediately after his death, 
under the Act of 1838. It was in evidence before the Jury, that 
voz: x 6 











42 SUPREME COURT OF GEORGIA. 





Lang e¢¢ al. vs. Hopkins et al. 


his estate was very large, yielding an income of twelve thousand 
dollars per annum, and that a large balance in cash from the 
sale of crops was left in the hands of his executors. It was also 
in evidence, that Susan Anna Hopkins had been in weak health 
during the year succeeding her father’s death, and that under 
medical advice, her mother had travelled with her for the purpose 
of restoring it. 'The Court charged the Jury that the meaning 
of the adjective reasonable, is relative; that what would be a 
reasonable support and maintenance in one case, would be un- 
reasonable in another; that it was their province and duty to 
look to the circumstances in life of the testator and his family, 
the amount and situation of his estate, etc. with a view of ascer- 
taining what would be a reasonable support and maintenance for 
his wife and only child. No exception has been taken to this 
charge. ‘The decree of the Jury was for six thousand dollars. 
The question before me, is not whether I consider this amount 
large, but whether, under all the circumstances of the case, it is 
so excessive as to make it my duty, in exercise of a sound dis- 
cretion, to set it aside. The law was properly given in charge 
to the Jury. This is admitted. There is no evidence to show 
that they were not honest and impartial men. They were a spe- 
cial Jury of the County in which the testator and his family lived. 
The question before them was a question of fact solely for their 
determination. They decreed one-half of the income asa rea- 
sonable support, under the circumstances, for the complainants. 
I cannot feel authorized to interfere with their verdict, especially 
when I recollect that the contest is not between the complain- 
ants and creditors of the estate, but between the complainants 
and residuary legatees (and of these there are buttwo.) Susan 
A. Hopkins is one, who appears as a complainant in this action. 
One-half of the amount of this decree must, therefore, come 
from her legacy. Under the peculiar circumstances of this case, 
I should be loth to disturb this verdict, and the legislation of the 
State clearly teaches me, that Judges should not, except un- 
der most extraordinary circumstances, interfere with verdicts of 
Juries, based upon facts. The motion for a new trial must, 
therefore, be overruled. 
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To which decision, the defendants excepted, on the following 
grounds : 

Ist. That his Honor, the Judge, erred in refusing to grant the 
new trial moved for in the above case. 

2d. That his Honor erred in deciding that the amount of the 
decree was not such excessive maintenance, under a just con- 
struction of the Act of 1838, as required the interposition of 
the Court in granting a new trial. 

The following is the return of the executors appended to the 
record, and made a part thereof : | 


The Estate of Wm. T. Hopkins in account current with George 
Lang and George W. Thomas, executors. 


1848. DR. 

June 3. To cash paid G. W. Thomas, Voucher 1 $ 22 124 
cgi ~ E. H. Hopkins, a 2 1000 00 
er ees “ J. Stowe, q 3 873 54d 

i George Lang, = 4 150 00 
* George Lang, ¥ 5 2000 00 

July 5. Ks John Bessent, " 6 1000 00 
* B - R. and G. Lang, ‘% 7 287 10 
ws “ T. K. Dunham, " 8 317 13 

“ John Bessent, 4 9 75 00 
Aug. 15. : Gilbert Butler, at 10 1459 24 
“28. « Calvin Hays, # 11 5 75 
¥ A. A. Denslow, - 12 31 92 
e A. Bacon, : 13 13 78 
“s Wood & Claghorn, & 14 9 96 
3: Wood, Claghorn & Co. “ 15 88 08 
“ Tax Collector, a 16 140 01 
* John D. Campbell, * 17 1 00 

Oct. 3. “ Elizabeth 8. Ripley, Be 18 550 00 

Dec. 6. ‘ Gorge Lang, b 19 107 75 
eS as - Lloyd & Owens, ” 20 100 00 

> W. & W. F. Law, x 21 100 50 
1849. ss J.M, Schley, M. D. ve 22 150 00 

Jan. 2 Elizabeth H. Hopkins, “‘ 23 1897 93 
ear S “ E. 8. Ripley, 281,300 “ 24 581 00 
> 5a. = E, H. Hopkins, a 25 168 56 
«29. - Henry R. Fort, eye: ae 56 50 

Feb. 2. i L. Bolles, a 27 23 50 
i ae ys G. W. Thomas, = 28 70 00 
pees, is . E. A. Brown, " 29 100 00 
v2. “ig Peter Row, - 30 75 00 
13, e: E. S. Ripley, a 31 400 00 
ae. . Dr. J. B. Gilbert, ‘ 82 297 00 

a Verstille, L. & Butler, “ 33 100 27 
66: 49. ” Susan Hopkins, " 34 600 00 
“ 26, ee Gatchell, Mercer & Bean, “ 35 10 554 


" . - Jefferson Stow, - 36 13 19 








| 
| 
; 
i 
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Mar’h3. os E. 8. Ripley, or’r to Way & King,37 100 00 
Ds g: W. D. Brown, 38 15 50 
sad I. K. Tefft from 37 State Bonds, 39 18553 96 
ve N. A. Hardee, same voucher, 47 2% 
* 10. " Susan Hopkins, voucher 40 1000 00 
“ 91. # E. 8. Ripley, o’rtoJ.D,Hawkins41 294 26 
April 2. 3 B. A. Brown, voucher 42 65 00 
aoe “ T. K. Dunham, - 43 168 50 
* 9. e M. Hickey, “ 44 5 00 
* 20. we Scranton & Johnson,. “ 45 45 18 
May 2. “ Wm. Lean, “ 46 — 20 433 
“17. 8 Villalonga & Acosta, oy 47 1 064 
* 22. 4 E.8. Ripley act with R. &G. Lang48 5 38 
“* 22. > R. & G. Lang, voucher, 49 189 18 
“* 22. “6 Joseph M. Nungeger, “ . 50 56 00 
33,444 654 
To commission on $27,546 724 paid out, 
exclusive Legacies, B oe 8 66 
To com’n on $16,557 933 rec’d 
exclusive ready money, 413 94 1102 60 
Balance on hand to balance, 10,990 03 
$45,537 284 
1848. CR. 
June 19. By cash in Dwelling, $ 329 01g 
"a Bank of Charleston, 8. C- 222 38 
hands of Joseph Lawton & Co. 
Factors, Charleston, 8. C. 24958 71 
By cash in hands of G. W. An- 
derson & Bro. Factors, Savan’h } 2512 80 
By cash on Needham Yates’ note, 14 00 
T. K. Dunham’s note, 57 58 
July §&. y from G. Butler, his note, 494 03 
“f account, 1845 and 746, 100 00 
40 J. Stow, 12 50 
a. 8 ©. eee, 7 50 
Sept. 6. “ in Merchants’ Bank, New York, 58 04 
Oct. 3. 43 in Cape Fear Bank, N. Carolina, 898 36 
13 in sale of _—1L pair horses, $350 \ 
. 9 1 Barouche, on sold in 
2 Y: 1 Watch, N.C. 550 00 
= is 3 trunks, | 
“ from R. P. Finch, sale 2 wines 91 20 
“ — 30. me “ J. Stow, 8 69 
1849. 
Jan. 8. “ “ D. L. Clinch, ac’t. 200 00 
“¥ “ B. B. Gowen, “. 166 50 
« 90. “ “ John Hebbard, on note, 2000 00 
Feb. 28. " “ Scott & Rogers, for fodder, 10 00 
March 5, e “« W. D. Brown, for corn, 3 124 
apes * i “Mrs. Thomas & Ball, for fodder, 10 00 
+ “ Garret, account, 27 00 
April 16. a “ Estate Tubetha Ashley, account, 351 24 
- 3 ) « James Brayell, for corn, 20 00 
May 8. S « ©. J. Cole, for corn, 61 50 
ei tee | : « . Brown, « 23 69 
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May 17 By cash, “  Jobn L, Villalonga, account, 2 50 
wr ae 4 “ R.& G. Lang, for fodder, 23 33 
eS : “ H.R. Forte, for corn 6 25 
a... 1 os “ EE. H.Gatchell, for corn, 13 064 


“ deposited in Planters’ Bank, by Messrs, 
John Frazer & Co, on crop of 1848, at 
different times, up to 16th April, 1849 in- 11916 49 
clusive. 

“ 17 bales 8. I. Cotton, sold by Messrs. G. ; 


W. Anderson & Bro, 18th January, 1849. 401 29 


$45,537 283 
Returned January 4th, 1849, by 
GEORGE LANG, Ex'rs. 
GEORGE W. THOMAS, 





[1.] We concur with counsel for the plaintiffs in error, that 
excessive damages is good cause for granting a new trial, and 
that the discretion of Courts may be properly exercised in this 
respect in two cases: one where the law recognizes some fixed 
rules and principles in measuring the damages, whence it may 
be known that there is error in the verdict, as in actions on con- 
tracts or for torts done to property, the value of which may be 
ascertained by evidence. 

[2.] The other includes suits for personal injuries, where, 
although there is no fixed criterion for assessing the damages, yet 
the Court must conclude, from the exorbitancy of them, that the 
Jury acted from passion, partiality or corruption. 

But, as was very pertinently remarked by Chief Justice Par- 
sons, in the case of Coffin vs. Coffin, cited in the argument to 
enable the Court to draw the conclusion, that some foreign and 
disturbing influence has acted on the minds of the Jury, which 
naturally produced error or injustice ; satisfactory evidence should 
be offered to show that the damages are excessive, and in our 
opinion, this evidence is not before us. 

[3.] We may be impressed with the belief that the mainten- 
ance allowed in this case, although it amounted to but one-half 
the annual income of the estate, was too great, and that a less 
sum would have been adequate to the support of the family, as 

‘contemplated by the Act of 1838. 
But where is the proof in the record to justify this inference? 
The Jury were taken from the neighborhood; there is no evi- 
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dence that they were tampered with, or were connected with 
either party. The cause, it is conceded, was fairly and fully 
submitted to them, and they found a verdict for the plaintiffs, 
assessing their support at one-half of the net yearly income of 
the estate. As Judges, we are not authorized to substitute our 
conjectures or apprehensions for the determination of that body 
on whom the law has devolved the duty of deciding, duly weigh- 
ing all the circumstances of the case. 

Had proof been introduced in the trial that three thousand 
dollars was an ample allowance for the widow and daughter 
in that part of the country, considering their condition in life and 
the size of the estate, then a verdict given for double that 
amount, would have carried on its face the evidence that it 
was founded in bias or prejudice. But no such testimony was 
tendered. Judges should be very cautious, therefore, how they 
overthrow verdicts given by twelve men on their oaths, on the 
ground of excessive damages, upon a matter left so entirely to 
their discretion, especially where the presiding Judge before whom 
the cause was tried, and who is presumed to have been familiar 
with all the facts, has refused to interfere. For this Court to 
order a re-hearing, under such circumstances, it must be made 
manifest by the proof, that the damages were “ flagrantly out- 
rageous and extravagant.” 

The verdict, consequently, cannot be set aside. 





No. 4.—Buxtocu, plaintiff in error, vs. Tae State oF Grorcia, 
defendant. 


[1.] A continuance will not be granted in the Supreme Court, forthe absence 
of counsel, where the original counsel are before the Court. 


Wann, for plaintiff in error, moved to continue this cause, on 
the ground of the sickness of R. M. Charlton, Esq. evidenced by 
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the following certificate: “I hereby certify that in consequence 
of the injurious effects of repeated attacks of sickness on the . 
health of Robert M. Charlton, Esq. Ihave been compelled, as his 
medical adviser, to recommend an entire abstraction from all 
professional duty ; particularly, attendance on the last May Term 
of the Superior Court at. Savannah, as well as the Supreme Court 
to be held at Hawkinsville on Monday, 16th inst. And itis in 
accordance with my advice also, that Robert M. Charlton, Esq. 
has sought a restoration of his health, by travelling for a season 
atthe North.” Signed - ““P. M. KOLLOCK, M. D.” 


Messrs. Cuariton and Warp, were the original counsel for 
plaintiff in error. 


Law, contra. 
By the Court—Wanrner, J. 


The motion for a continuance of this cause must be overruled. 
The plaintiff in error is represented before this Court by one.of 
his original counsel in the Court below, who is entirely compe- 
tent to do both him and his cause entire justice, in our opinion. 
Motion for continuance refused. 


No. 4.—Georce J. Buttocs, plaintiff in error, vs. Tue State oF 
Georeia, defendant. 


[1.] On the trial ofan indictment against a bank officer for embezzling a large 
sumof money from the bank, evidence going to show that he was in 
straightened circumstances, and was dealing to a heavy amount, shortly 
before the larceny, in the purchase of lottery tickets, thereby creating a 
necessity upon him for the use of large sums of money, is admisible for the 
consideration of the Jury; especially when corroborated by confessions of 
thé prisoner himself, of large losses in the lotteries, about the time of the 
larceny. ; 

[2.] In such an indictment, the description of the bank bills by amounts, 
value, by what bank issued, and by whom signed and countersigned, is 
sufficient, without specifying the numbersof the bills and the dates thereof. 
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[3.] Ifsome of the counts in the indictment be good and others defective, and 
a general verdict of guilty be returned, the intendment of the law is, that 
the Jury find the charge in the good counts to be true, and judgment will 
be awarded by the Court thereon. 


[4.] When there are several counts in an indictment, charging different 
grades of the same offence, with punishments differing in degree only, but 
of the same nature, and the Jury return a general verdict of gailty, the 
judgment will not be arrested, but the Court will award judgment for the 
highest grade of the offence charged in the indictment. 


[5.] The Court, in charging the Jury, does not violate the Act of 1850, in ex- 
plaining to them the nature and effect of direct and circumstantial evi- 
dence. 

[6.] The principal offender nd accessaries after the fact, may be properly 
included in the general count in the indictment, and when so charged in 
the manner prescribed by the Penal Code of this State, the charge against 
the principal, and the charge against the accessaries, will not be consid- 
ered as separate and distinct counts, but the accusation against all will- be 
considered as embraced in one count; especially when each count com- 
mences and concludes in the manner and form required by the Code, and 
such conclusion at the end of each count against such principal and ac- 
cessaries, is sufficient. 


Indictment for larceny after a trust delegated or confidence 
reposed. In Chatham Superior Court. Tried before Judge 
H. R. Jackson, January Term, 1851. 


The plaintiff in error was placed upon his trial, upon issue 
joined on the following indictment: ‘The first count was as 
follows: “ For, that the said George J. Bulloch, of said County 
and State, on the 27th of February, 1850, in the County afore- 
said ; the said George J. Bulloch being then and there a person 
employed in the Central Railroad and Banking Company of 
Georgia, a bank and corporate body in the said State of Georgia, 
chartered by the Legislature of said State of Georgia, doing 
business in the County and State aforesaid, under the name and 
style of the Central Railroad and Banking Company of Georgia ; 
and then and there holding the office and employment of Cashier 
in the said the Central Railroad and Banking Company of Geor- 
gia—one bank bill for the payment of five dollars, and of the 
value of five dollars, of the said the Central Railroad and Bank- 
ing Company of Georgia, signed by the President thereof, R. R. 
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Cuyler, and countersigned by the Cashier thereof, George J. Bul- 
loch, (proceeding to describe in the same terms, other bills of the 
denomination of ten, twenty, fifty and one hundred dollars,) of the 
aforesaid bank bills, being the property of the said the Central 
Railroad and Banking Company of Georgia, and then and there 
being found and entrusted with him, the said George J. Bul- 
loch, by virtue of his office and employment as Cashier of said 
bank as aforesaid, then and there feloniously did embezzle, steal, 
secrete, and frandulently take and carry away, to the great dam- 
age of the said Central Railroad and Banking Company of Geor- 
gia.” And that, &c. 

The second, third, fourth and fifth counts were similar to the 
first, respectively and separately charging Bulloch with embez- 
zling, stealing, secreting and fraudulently taking and carrying 
away the money described as above. The sith count was 
similar, except it described the bills as follows: ‘ One bank 
bill for the payment of twenty dollars, and of the value of twen- 
ty dollars, made and issued by the said the Central Railroad 
and Banking Company of Georgia; the said sum of money 
aforesaid being due and unpaid thereon.” The seventh count 
was similar, except it described certain of the bills as follows ; 
“One bank bill for the payment of twenty dollars, and of the 
value of twenty dollars, made and issued by the said the Central 
Railroad and Banking Company of Georgia, signed R. R. Cuy- 
ler, President, and George J. Bulloch, Cashier, payable to Wm. 
Crabtree or bearer, and dated the 11th day of July, 1848; the 
said amount of money being then and there due and payable 
thereon, the said bank bills being then and there the property of 
the said the Central Railroad and Banking Company of Georgia.” 
The eighth count was similar, except it described the money 
stolen, as “ certain bank bills of the said the Central Railroad 
and Banking Company of Georgia, for the payment of one hun- 
dred and three thousand dollars, and of the value of one hun- 
dred and three thousand dollars, being the property of the said, 
&ec.” The ninth and tenth counts were substantially the same as 
the eighth. The eleventh count was framed under the XXXVIth 
Section of VIth Division of the Penal Code, differing from 
vo. x7 
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the former counts in not charging that the money was entrusted 
to Bulloch as Cashier ;.and simply charging that the bills were 
entrusted to him, and fraudulently converted by him, to his own 
use. The twelfth count was similar and substantially the same 
with the eleventh. 

The evidence in this case, showed that the defendant below 
was Cashier of the Central Railroad and Banking Company, at 
the time charged ; that up to a short time before, 27th February, 
1850, he acted both as Cashier and Teller. By his own ac- 
count, on 2d February, 1850, he had in his hands of the funds 
of the bank, $120,000. On 29th January, 1850, a new issue of 
bills was made to the amount of $35,000, a large portion of which, 
must have been in the hands of defendant on 27th February, 
1850. The bank lost about $103,000 of the $120,000 in the 
hands of Bulloch. On 26th February, 1850, Bulloch was seen 
in the bank for the last time. On 27th, R. R. Cuyler, President, 
left Savannah for Macon for a few days. On his return, found 
that Bulloch was gone—opened the vault in presence of Board 
of Directors, and found therein between 16 and $17,000 in pro- 
miscuous notes, chiefly small. Bulloch told the President fre- 
quently, that he found it very difficult to get along with his pri- 
vate affairs, being heavily pressed by a large judgment. After 
Bulloch disappeared, the bank offered a reward of $5,000 for 
his apprehension. He was arrested in England and brought 
back to Savannah. On theday of his return, R. R. Cuyler went 
to see him, and had a conversation with him, in the course of 
which, he told Mr. Cuyler that he had dealt largely in lottery 
tickets ; that in December, 1849, he drew two prizes, one of 
$10,000, and another of $2,000, which he appropriated to re- 
place money which he had previously taken to purchase lottery 
tickets, and that this made his accounts good on the 1st January, 
1850 ; that in February, 1850, he lost in the purchase of lottery 
tickets, $15,000. Bulloch said inthe same conversation, that 
he lost his keys at one time for three days, and found them in 
his drawer at the bank, and then discovered that the money had 
been stolen. He told no one of it, because he thought no one 
would believe him. He said he lost at that time, $110,000. 
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He did not suspect any one particularly. Mr. Cuyler testified 
further, that on the 2d March, 1850, Mr. Wm. H. Bulloch de- 
livered to witness, a bundle of papers which he said a servant 
had brought to him, and which he felt bound to deliver to the 
Board of Direetors. These swere a package of lottery tickets 
enclosed to Maury & Co. with the following letterin George J. 
Bulloch’s hand-writing : 


“‘ Gents.—I enclose you certificate and prize tickets, which, 
please examine and send me a check on New York for the 
proceeds, and oblige THOS. J. BULLOCH. 

Savannah, February 28th, 1850. 

Messrs. J. & C. Maury & Co. Alexa.” 


The tickets bore date from 1847 down to 1850. 

To the admission of this evidence as to these lottery tickets, 
counsel for defendant objected on the ground thatthe same was 
irrevelant. ‘The Court overruled the objection. 

It appeared from the evidence that Bulloch, as Cashier of the 
bank, had several shares of stock in the bank, standing in his 
name. 

Much other evidence was introduced, which it is unnecessary 
to refer to, for the purpose of understanding the errors assigned. 

The Jury returned a verdict of “guilty,” whereupon a motion 
was made in arrest of judgment, on the grounds: 

1st. Because in no count in the indictment, were the bank 
bills alleged to have been stolen, sufficiently described, so as to 
enable the owner to identify them. 

2d. Because upon an indictment in which some of the counts 
were defective, and in which different offences were charged, 
and for which different punishments are by Statute inflicted, a 
general verdict of guilty was rendered, without specifying the 
count or counts upon which the defendant was found guilty. 

. At the same time (by consent) a motion was made for anew 
trial, on the following grounds: 

Ist. Because the Court erred in stating to the Jury, that 
there was force in the argument of the Solicitor General, that 
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the objection of the defendant’s counsel to the description of the 
property in the indictment, had come too late, being made after 
recording the prisoner’s plea and proceeding with the trial of the 
cause. 

2d. In charging the Jury that the bank bills alleged to have 
been stolen, were sufficiently described in some of the counts in 
the indictment. 

3d. In charging the Jury that defendant could be convicted of 
larceny of the bank bills which had been entrusted to him as the 
Cashier of the Central Railroad and Banking Company, whilst as 
Cashier, he was one of the stockholders of the said bank, and 
a number of the shares of said bank being held in his name as 
Cashier. 

4th. In charging the Jury that after a larceny had been proved 
to have been committed, it was not necessary to prove the guilt 
of the prisoner by any positive evidence. 

5th. In charging that the possession or use of more money 
than the prisoner could honestly account for, was evidence of 
guilt. 

6th. In charging that the prisoner’s absconding or concealing 
himself, was considered by the law evidence of guilt. 

7th. In admitting in evidence, a large number of lottery tick- 
ets which had been purchased and drawn before the proof of any 
larceny alleged to have been committed by the defendant, with- 
out any proof that they had ever been in, or had come from the 
possession of the defendant. 

8th. In admitting in evidence proof of the purchase of lottery 
tickets by the defendant before the alleged larceny was proved 
tohave been committed, and at a time when, by the testimony of 
the witnesses for the prosecution, the money alleged to have 
been stolen was in possession of the Central Railroad and Bank- 
' ing Company. 

9th. That the presiding Judge erred in expressing and inti- 
mating to the Jury his opinion as to what had or had not been 
proved. 

10th. In expressing and intimating his opinion as to the guilt 
of the accused. ‘ides 
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11th. Because the charge was contrary to law. 

12th. Because the verdict was contrary to law. 

13th. Because the verdict was contrary to evidence. 

14th. Because a general verdict of “ guilty ” has been ren- 
dered upon an indictment in which some of the counts are de- 
fective, and in which different offences are charged, and for 
which, different punishments are prescribed. 

The presiding Judge refused to arrest the judgment or grant a 
new trial. 

Upon these several decisions of the Court, the following errors 
were assigned : 

1st. That the Court erred in admitting the said lottery tickets 
in evidence, the same being irrelevant to the issue joined. 

2d. That the Court erred in deciding and holding that the 
bank bills alleged to have been stolen, were sufficiently de- 
scribed. 

3d. That the Court erred in refusing to arrest the judgment, 
on the ground that the indictment contained defective counts, 
and counts in which different offences were charged, and differ- 
ent punishments inflicted by the Statute; and that a general 
verdict of guilty had been rendered, without specifying the count 
on which the defendant was found guilty. 

4th. Thatthe Court erred in charging the Jury, “ that it was 
competent for them to look to circumstantial testimony, as for 
instance, the acts and conduct of the accused, to ascertain guilt ; 
such as his absconding and concealing himself for the purpose 
of escaping the laws, or his being possessed of, or using large 
sums of money which he could not honestly account for.” 

5th. Because the verdict is contrary to law, in this, that the 
offence for which the defendant is indicted is created by Statute, 
and the indictment does not conclude contra formam Statuti, nor 
in the manner prescribed by the Penal Code of this State. 





Joun E. Warp, presented his own brief and that of Joun M. 
Berrien, for plaintiff in error. 





Law and Bartow, for defendant. 
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By the Court—W anne, J. delivering the opinion. 


The plaintiff has assigned five distinct grounds of error to the 
judgment of the Court below in this case, which we shall consid- 
er in the order the same appear in the record before us. 

[1.] The first ground of error assigned is, that the Court erred 
inadmittingin evidence sundry lottery tickets contained in a pack- 
age addressed to Maury & Co. witha note written by the defendant, 
directing the proceeds of the tickets to be remitted to his brother. 

The objection urged to the admission of this evidence is, that 
it appears from the record, that these tickets were purchased 
anterior to the time the money is proved to have beentaken from 
the bank, and therefore, irrelevant testimony. 

It appears from the record, that the defendant was the Cashier of 
the Central Railroad and Bonking Company, and had the cus- 
tody of the money and funds belonging to that institution; that 
on the 2d day of February, 1850, by his own showing, he had 
in his hands the sum of $120,000; that on or about the 27th 
of the same month, there was $103,000 taken from the bank, 
and the defendant absconded from the State about the same time 
to England, where he was arrested and brought back. It also 
appears, that the defendant was embarrassed in his pecuniary 
matters previous to that time, saying it was difficult for him to 
get along with his private affairs, being pressed by a large judg- 
ment, and it was exceedingly difficult for him to live. After the 
defendant was brought back to Savannah, he admitted to Mr. 
Cuyler, the President of the bank, that he had been dealing in 
lottery tickets, and commenced doing so the preceding fall; that 
his losses in February by lotteries, could not have exceeded 
$15,000 in that month. The defendant also stated, that in De- 
cember he drew two prizes in the lotteries, amounting to $12,- 
000, and that money went to replace money which he had pre- 
viously taken to purchase lottery tickets, and it made his money 
good at the end of the month. 

There is no positive evidence that the defendant took the 
money from the bank; his guilt can only be established by cir- 
cumstantial evidence, that is to say, by proof of such facts and 
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circumstances, as will conduce to establish his guilt in the 
minds of reasonable men. When a great crime has been com- 
mitted, it is important to inquire whether the accused party was 
influenced by any motive to commit such an offence, for the ab- 
sence of all motive to commit the offence charged against him, 
affords a strong presumption of his innocence; whereas, if it 
appears on the contrary, that he was influenced by a very strong 
motive to commit the particular offence charged, the probability 
of his guilt is necessarily greatly strengthened. 

Now, the offence with which the defendant stands charged in 
the indictment is, that as the Cashier of the Central Railroad 
Bank, he did embezzle, steal, secrete and fraudulently take and 
carry away, alarge amount of money which had been entrusted to 
him as such Cashier. To purchase these lottery tickets, a con- 
siderable sum of money was required, as is manifestly apparent 
to every reasonable mind. But it is urged by the defendant’s 
counsel, that these tickets were all purchased before the money 
is proved to have been taken from the bank, and therefore, can- 
not afford any presumption of his guilt. Concede for the pur- 
pose of this investigation, that McAlpin and Fay, the directors 
who counted the money, were not deceived or mistaken, as to the 
money being in the bank on the days which they profess to have 
counted it—yet the evidence of the lottery tickets shows, that to 
have purchased them, the defendant must have had money ob- 
tained from some quarter. Did he borrow the money to purchase 
the tickets from a friend, or did he purchase the tickets ona 
credit? Still the purchase of the tickets created a necessity for 
‘money; especially, as the defendant was in debt, and hard press- 
ed to live. The purchase of a great number of lottery tickets, 
anterior to the loss of the money by the bank, by the defendant, 
created a necessity for him to have money to pay for them. The 
purchase of the tickets created a debt, which the defendant was 
bound to pay, either with his own money, or that entrusted to 
him by other people. By his own confessions, he had no spare 
cash of his own, with which to purchase lottery tickets. Did he 
borrow the money from his friends or other persons to purchase 
them, before the money was taken from the bank? If so, he 
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still had a use for money to pay that debt, and who would be 
most likely to take money entrusted to him, he who had pur- 
chased nothing which created a demand for money, or one who 
had a pressing necessity for it to pay for lottery tickets? The 
fact that the defendant had purchased a large number of lottery 
tickets before the money was taken from the bank, taken in 
connexion with his pecuniary embarrassments, affords evidence 
of at least a motive on his part, to have the use of money ; and as 
such, it was properly submitted to the Jury, as a circumstance 
taken in connexion with the other evidence, affording a presump- 
tion of his guilt. The question is not as to the effect which this 
evidence may have had on the minds of the Jury, but was it compe- 
tent to introduce it on the trial, when taken in connexion with 
the other facts exhibited by the rocord? We think the evidence 
offered, was competent, for the reasons already stated. 

[2.] The second ground of error alleged in the assignment is, 
that the Court erred in deciding that the bank bills, charged to 
have been stolen, were sufficiently described in the indictment. 

By the 33d section of the 6th division of the Penal Code, it 
is declared, that “ Any officer, servant or other person employed 
in any bank or other corporate body in this State, who shall em- 
bezzle, steal, secrete, or fraudulently take and carry away any 
money, gold or silver bullion, note or notes, bank bill or bills, 
bill or bills of exchange, &c. shall, on conviction, be punished 
by imprisonment and labor in the Penitentiary, for any time not 
less than two years, nor longer than seven.” Prince, 631. 

The defendant is accused in the indictment, with embezzling, 
stealing, secreting and fraudulently taking and carrying away, 
one bank bill for the payment of five dollars, and of the value 
of five dollars, of the Central Railroad and Banking Company 
of Georgia, signed by the President thereof, R. R. Cuyler, and 
countersigned by the Cashier thereof, George J. Bulloch, while 
holding the office and employment of Cashier of the said Cen- 
tral Railroad and Banking Company of Georgia. 

The defendant is also charged with embezzling, stealing, se- 
creting and fraudulently taking and carrying away other denom- 
inations of the bills of said bank, to wit: ten dollar, twenty dol- 
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lar, fifty dollar and one hundred. dollar bills—each denomination 
of the bills described in the same manner in the indictment as 
the five dollar bill. The objection is, that the bank bills are not 
sufficiently described in the indictment. The general rule is, that 
every indictment must charge the crime with such certainty and 
precision, that it may be understood; alleging all the requisites 
that constitute the offence, and that every averment must be so 
stated, that the party accused may know the general nature of the 
crime of which he is accused. 1 Chitty’s Crim. Law, marginal 
page, 172. The defendant is accused with having stolen sun- 
dry bank bills of a particular denomination, and of a particular 
value, of the Central Railroad and Banking Company of Geor- 
gia, signed by the President of that company, and countersigned 
by the Cashier thereof, the same being the property of that bank, 
which were entrusted to the defendant as such Cashier. This 
description of the bills alleged to have been stolen by the 
defendant, is sufficient, in our judement, to inform him of the 
general nature of the offence of which he is accused. If a more 
minute description should be required, as for instance, the date 
and letter of each bill, a conviction under this section of the 
Code would, in most cases, be impossible. The Legislature 
have made the stealing of bank bills larceny, and there exists 
no good reason why there should be a more minude description 
of bank bills, than of chattels which are made the subject of lar- 
ceny. ‘The description of the bank bills in this indictment, is 
equally as minute and specific, as that contained in the form of a 
similar indictment in Archbold’s Criminal Pleading, 130. See, 
also, Rex vs. Johnson, 3 Maul & Selwyn, 539, 553. Common- 
wealth vs. Richards, 1 Mass. Rep. 337. But the 1st section of 
the 14th division of the Penal Code, answers the objection raised 
by the plaintiff in error. By that section of the Code it is 
declared, that “Every indictment or accusation of the Grand 
Jury shall be deemed sufficieuily technical and correct, which 
states the offence in the terms and language of this Code, or so 
~ plainly that the nature of the offence charged may be easily under- 
stood by the Jury.” Prince, 658. Nor do we entertain a doubt, 
that the defendant could plead the present indictment in bar of 
vo. x 8 
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another prosecution for the same offence, and with the proper 
averments contained in such plea, would be protected. 

[3.] The third ground of error assigned is, that the Court re- 
fused to arrest the judgment, on the ground “that the indict- 
ment contained defective counts, and counts in which different 
offences were charged, and different punishments inflicted by 
Statute, and that a general verdict of guilty had been rendered, 
without specifying the count on which the defendant was found 
guilty.’ Itis a well settled principle in Criminal Law, that 
where there are several counts in an indictment, some of which 
are good, and others bad or defective, that judgment may be 
rendered against the defendant upon those which are valid. 1 
Chitty’s Crim. Law, margtnal page, 249. Ib. 640. The People 
vs. Curling, 1 John. Rep. 322. The State vs. Miller, '7 Iredell’s 
Law Reports, 275. By the 33d section of the 6th division of the 
Penal Code, the officer of a bank who commits a larceny after a 
trust has been delegated, or a confidence reposed, may be pun- 
ished by imprisonment in the Penitentiary, for any time not less 
than éwo, nor more than seven years. By the 36th section of the 
same division of the Penal Code, any person not an officer em- 
ployed in any public department of the government or corporate 
body, who shall be convicted of the same offence, may be pun- 
ished by imprisonment in the Penitentiary for any time not less 
than one year, nor longer than five years. 

[4.] In some of the counts in the indictment, the defendantis 
charged with the offence, as the Cashier of the Central Railroad 
and Banking Company of Georgia; in others, he is charged 
with the offence in his individual, and not in his official capacity 
as Cashier. The point made by the plaintiff in error then is, 
that inasmuch as there are different counts in the indictment, bas- 
ed upon the two different sections of the Statute, and the pun- 
ishment under each section being different in degree, therefore 
the judgment ought to be arrested, because the Jury have found 
a general verdict of guilty, without specifying upon which par- 
ticular count they intended to find him guilty, so as to enable the 
Court to pronounce the appropriate judgment. It has been urg- 
ed in the argument, that the Court cannot know whether the 
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Jury intended to find the defendant guilty of the offence, under 
the 33d section or under the 36th section of the Code, and 
that this is a material question, because the punishment prescrib- 
ed under the two sections is different in degree. By the 16th 
section of the 14th division of the Penal Code, it is declared, that 
“On every trial for any crime or offence, the Jury shall be judges 
of the law and the fact, and shall, in every case, give a general 
verdict of guilty or not guilty.” Prince, 660. The question is 
not whether the Court should have quashed this indictment on 
demurrer, or compelled the prosecuting officer to elect on which 
count of the indictment he would try the defendant, but the ques- 
tion here is, whether the judgment shall be arrested. As a general 
rule of criminal pleading, a defendant cannot be charged with dis- 
tinct offences in the same indictment; as for instance, larceny in one 
connt, and perjury in another, for the reason that it would necessari- 
ly embarrass him in his defence; for he might be willing that a 
Juror should try him for one offence and not the other; but the 
same offence, that is to say, the same species of the offence may 
be charged in different ways, in several counts, in order to meet 
the evidence. Archbold’s Crim. Pleading, 30, 31. Itis no ob- 
jection to an indictment, that the punishment of the offence. in 
one of the counts is positive, and in the other discretionary ; for 
after a general verdict, the objection of misjoinder may be avoid- 
ed, by entering up judgment upona particular count. 1Chitty’s 
Crim. Law, marginal page, 255. The defendant is not charged 
with two distinct offences in this indictment, but he is accused in 
all the counts with the offence of “ larceny after a trust delegated 
and confidence reposed”’. 

There is nothing in the different counts which would have a 
tendency to embarrass him on his trial, or to deprive him of any 
legal right. The character of the offence is the same in all he 
counts, and he was entitled to the same number of peremptory 
challenges, in the selection of his Jurors, to try him upon each 
and every count in the indictment. The stealing the bank bills 
as the Cashier of the bank, after a trust delegated and confidence 
reposed, and stealing the same without being employed in any 
official capacity, constitutes the only difference. In any view of 
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the question, the offence is stealing the bank bills of the Central 
Railroad and Banking Company, after a trust delegated and con- 
fidence reposed. But it is urged, that stealing the bills as Cash- 
ier, isin view of the Statute, a higher grade of the offence, than 
if he stole them without being such Cashier. Admit it to be so, 
and what is the legal inference from the general verdict of guilty 
found by the Jury? Both counts in the indictment being good, 
the presumption of the law is, that the Jury intended to find him 
guilty of the highest grade of the offence charged in the indict- 
ment, as much so as if on an indictment for murder, containing 
two counts, one for murder and the other for manslaughter, the 
Jury had returned a general verdict of guilty. On the trial of 
an indictment containing two counts, one for murder and the 
other for manslaughter, and a general verdict of guilty found by 
the Jury, the defendant would be punished for the higher grade 
of the offence, for the reason, that the Jury having found the 
defendant guilty generally, the presumption of the law is, that 
they intended to find him guilty of the highest offence with 
which he was charged in the indictment—murder and man- 
slaughter being the same species of crime, to wit: homicide, but 
differing only in the degree of guilt. So in the case before us, 
the defendant is charged in all the counts of the indictment with 
the same species of crime, to wit: larceny after a trust delegated 
and confidence reposed, but differing only in the degree of guilt 
which attaches to the offence, when committed under the 33d 
section or the 36th section. The count in the indictment which 
charges the defendant with stealing the bank bills from the bank, 
as the Cashier thereof, under the 3d section, being a good count, 
and the Jury having found him guilty generally, it is competent 
for the Court to award judgment against him upon that count, 
and the motion in arrest of the judgment was properly overruled by 
the Court below, both upon principle and authority. Archbold’s 
Crim. Pleading, 31.. Young and others vs. The King, 3 Term R. 
106. The ‘People vs. Rynders, 12 Wendell’s Rep. 426. Josselyn 
vs. The Commonwealth, 6 Metcalf’s Rep. 236. Harman vs. The 
Commonwealth, 12 Serg. & Rawle’s Rep. 69. The King vs. Dar- 
by, 4 East, 179. The United States vs. The Pirates,5 Wheaton, 
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207. 4 Cond. Rep. Supreme Court U. S. 636. In the last case 
cited, it was held, that each count in an indictments a substan- 
tive charge, andif the finding conform to any one of them, which 
in itself will support the verdict, it is sufficient to give judgment. 
Besides, the 2d section of the 14th division of the Penal Code 
declares, that “No motion in arrest of judgment shall be sustain- 
ed for any matter not affecting the real merits of the offence charg- 
ed in the indictment.” Prince, 659. 

[5.] The fourth ground of error taken in the assignment is, 
that the Court, in charging the Jury, stated, “ That it was compe- 
tent for them to look to circumstantial testimony, as for instance, 
the acts and conduct of the accused, to ascertain his guilt; such 
as his absconding and concealing himself for the purpose of es- 
caping the laws, or his being possessed of or using large sums 
of money, which he could not honestly account for.” _ It is insist- 
ed, that the Court in this charge violated the provisions of the 
Act of the 21st February, 1850, which prohibits the Judges of 
the Superior Courts of this State, to express or intimate their 
opinions as to what has or has not been proved, or as to the guilt 
of the accused. Pamphlet Laws, 1850,271. On looking to the 
charge of the Judge, as certified by him in this record, we think 
there is no foundation for this objection. The presiding Judge 
expressly states, that he did not, in any part of his charge, ex- 
press or intimate, in the remotest manner, his opinion as to what 
had or had not been proved, or his opinion as to the guilt of the 
prisoner, but, on the contrary, was extremely guarded on that 
point. 

[6.] The fifth ground of error which has been taken and urg- 
ed before this Court is, that the offence for which the defendant 
is indicted, is created by Statute, and the indictment does not 
conclude, contra formam statuti, nor in the manner prescribed by 
the Penal Code of this State. 

By the Ist section of the 14th division of the Penal Code, the 
_ form of every indictmant or accusation is prescribed, including 
the commencement and the conclusion thereof. Prince, 658. 

Whatever may have been the rule before the enactment of this 
Code by the Legislature, all indictments for offences under it 
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are now to conclude, after stating the offence, “contrary to the 
laws of said State, the good order, peace and dignity thereof.” 
But it is said the several counts in this indictment do not so con- 
clude as against the defendant, Bulloch, and to maintain that 
position, it is assumed, that there are twenty-four counts in this 
indictment, instead of twelve. How is the fact? Is the accu- 
sation against Bulloch, as the principal offender, contained in a 
separate count against him, independent of James Quantock 
and George Thrift as accessaries, or are they all accused in each 
count, the one as having actually committed the offence, the 
others, as being accessaries after the fact? iach count in the 
indictment charges and accuses George J. Bulloch with the of- 
fence of larceny, after a trust delegated and confidence reposed, 
and James Quantock and George Thrift as being accessaries 
thereto, after the fact, and after staying the offence against both, 
as directed by the Ist section of the 14th division of the 
Code, concludes in the manner prescribed thereby, as being 
“ contrary to the laws of said State, the good order, peace and 
dignity thereof.” This indictment is believed to have been fram- 
ed by the pleader in strict conformity with the English prece- 
dents. After stating the offence of the principal, (says Mr. Ar- 
chbold,) and immediately before the conclusion of the indictment, 
charge the accessary after the fact, thus, &c. .2rchld@’bos Crim. 
Pleading, 401. In each count of this indictment, the accusation 
is made against all three of the defendants; the offence of the 
principal offender is stated, and before the conclusion of each 
count, the accessary after the fact is charged in accordance with 
the most approved English precedents, and then each count con- 
cludes in the manner prescribed by the Penal Code. We can- 
not for a moment doubt that the pleader, in framing this indict- 
ment, upon any thing like a fair construction of it, included the 
principal offender, and the accessaries after the fact, in one and 
the same count; and that he so intended, is obvious from 
the commencement and conclusion of each and every one of the 
counts. There being, in our judgment, but twelve counts in 
the indictment, each one concluding in the manner and form pre- 
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scribed by the Penal Code of this State, the fifth ground of error 
assigned upon the record must be overruled. 

Having disposed of all the grounds of error assigned to the 
judgment of the Court below, contained in the record, it only 
remains for us to declare that judgment to be affirmed, 

Judgment of the Court below affirmed. 











